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Mr.  McCutchen.    If  your  Honor  please :  It  is  a  matter 
of  much  regret  that  Mr.  Kellogg,  who  so  long  and  so 


faithfully  represented  the  interests  of  the  complainant 
and  its  predecessor,  and  who  was  so  well  equipped  for 
the  task,  not  alone  on  account  of  his  broad  grasp  of  the 
law  of  the  subject,  but  particularly  on  account  of  his 
intimate  knowledge  of  the  facts,  is  not  here  to  present 
complainant's  case.  It  is  probably  not  an  exaggeration 
to  say  that  Mr.  Kellogg  had  no  superior,  and  it  is  ex- 
tremely doubtful  whether  he  had  a  peer  at  this  bar  in 
this  branch  of  the  law. 

It  is  said  by  counsel  on  the  other  side,  that  the  pre- 
sentation of  the  case  becomes  difficult  and  arduous  on 
account  of  the  fact  that  none  of  the  counsel  now  engaged 
participated  in  the  taking  of  the  testimony.  The  record 
consists  of  7,000  pages,  besides  hundreds  of  exhibits. 
So  far  as  I  am  concerned  I  feel  that  I  am  exceedingly 
fortunate  in  having  had  the  assistance  of  Mr.  Greene. 
To  take  the  fruits  of  his  thorough  training,  his  splendid 
ability  and  his  untiring  industry  without  making  some 
public  acknowledgment  of  my  obligation  to  him  would 
be  an  omission  bordering  upon  selfishness  and  ingrat- 
itude. 

So  far  as  the  facts  of  the  case  are  concerned  I  do  not 
think  it  is  at  all  necessary  that  any  extended  statement 
should  be  made  to  your  Honor.  Your  Honor  has  enter- 
tained and  passed  upon  an  application  for  preliminary  in- 
junction in  a  case  which  involved  very  much  the  same 
facts  as  those  involved  here.  The  investigation  which  you 
made  in  order  to  determine  that  application  gave  you  a 
very  general  knowledge  of  the  issues  that  are  presented 
here.    I  feel  that  I  can  safely  proceed  with  the  argument 


of  the  case  without  taking  the  time  of  the  court  to  out- 
line a  general  history  of  it  or  to  outline  in  any  detailed 
or  even  in  a  general  way  the  issues  which  have  arisen 
and  which  are  to  be  determined. 

There  are  three  important  questions  to  be  determined: 

(1)  What  is  the  value  of  the  property  of  com;  lain- 
ant? 

(2)  What  is  a  fair  allowance  to  be  made  for  opera- 
tion, taxes  and  maintenance,  including  depreciation? 
And 

(3)  What  is  the  rate  of  return  to  which  the  stock- 
holders of  complainant  are  entitled! 

The  first,  and  probably  the  most  important  is, — what 
is  the  fair  value? 

There  is  more  or  less  radical  difference  between  coun- 
sel and  between  the  witnesses  for  the  respective  parties 
concerning  the  methods  by  which  value  is  to  be  ascer- 
tained. We  hope  to  be  able  to  convince  the  court  that 
our  methods  are  safe  and  reliable,  that  defendants'  are 
unsafe,  unreliable  and  illogical,  and,  further,  that  even 
though  defendants'  methods  be  applied,  the  rates  estab- 
lished by  the  ordinances  are  so  inadequate  as  to  entitle 
us  to  a  decree  for  their  annulment. 

In  the  1908  case,  which  involved  similar  questions, 
your  Honor  said: 

"Each  case  must  depend  very  largely  upon  its 
own  special  facts,  and  every  element  and  every  cir- 
cumstance which  increases  or  depreciates  the  value 
of  the  property,  or  of  the  service  rendered,  should 


be  given  due  consideration  and  allowed  that  weight 
to  which  it  is  entitled.  It  is,  after  all,  very  much  a 
question  of  sound  and  well-instructed  judgment." 

In  the  light  of  this  exposition  of  the  law,  what  are  the 
circumstances  which  are  to  be  taken  into  consideration 
and  given  their  proper  weight  in  determining  what  is  the 
value  of  this  property? 

We  think  that  the  best  guide  for  determining  value, 
is  the  necessary  cost  of  acquiring  similar  property,  capa- 
ble of  the  same  service,  or,  what  we  conceive  to  be  the 
same  thing,  the  investment  that  will  be  required  to  en- 
able one  to  render  an  equivalent  service  to  that  rendered 
by  this  company. 

Defendants  freely  admit  that  the  ultimate  result  to  be 
sought  is  the  fair  present  value  of  complainant's  invest- 
ment.   They  say: 

"Many  facts  may  be  material  evidence  in  the  de- 
termination of  this  final  result.  The  amount  of 
stock  and  bond  issue,  the  estimated  substitutional 
cost,  the  total  actual  investment  and  previous  pur- 
chase price,  all  have  greater  or  less  weight  accord- 
ing to  the  circumstances  of  the  particular  case." 

We  are  at  a  loss  to  know  just  what  defendants,  in  the 
paragraph  quoted,  mean  by  "estimated  substitutional 
cost";  that  is  to  say,  whether  they  mean  it  to  apply 
only  to  the  structural  portions  of  the  property,  or  to  all 
of  the  property,  or  whether  they  intend  it  to  include  the 
cost  of  a  "substitutional  system",  as  that  expression  is 
frequently  used  throughout  the  record. 

Before  entering  upon  a  discussion  of  the  methods  by 
which  value  may  be  ascertained,  I  think  it  appropriate 


to  discuss  some  of  the  propositions  which  are  claimed 
by  defendants  to  apply  to,  and  control  the  determina- 
tion of,  that  issue. 


THE  SO-CALLED  PUBLIC  ESTATE. 

They  suggest  that  the  exercise  of  the  power  of  eminent 
domain  is  the  exercise  of  the  police  power,  and  attempt 
to  draw  a  distinction  between  the  two  for  the  purpose 
of  ascertaining  the  principles  applicable  in  determining 
the  value  of  complainant's  property,  as  a  basis  for  es- 
tablishing or  fixing  rates. 

We  do  not  think  any  useful  purpose  would  be  served 
by  discussing  the  two  powers  or  their  origin  or  founda- 
tion, but  we  think  there  may  be  some  doubt  whether  the 
power  to  fix  rates  can  be  said,  technically  at  least,  to 
involve  the  exercise  of  police  power.  However,  that  is 
not  important  for  our  present  purpose.  There  is  no 
doubt  that  the  right  to  regulate  exists. 

The  argument  is  made  that  reasonable  regulation  is 
never  a  taking  of  private  property;  that  it  is  only  the 
regulation  of  an  estate  which  has  been  dedicated  to  the 
public,  but  that  when  the  power  of  regulation  is  exer- 
cised unreasonably,  there  is  a  taking  of  private  prop- 
erty. 

So  soon,  then,  as  the  exercise  of  the  power  to  reg- 
ulate becomes  unreasonable,  the  private  property  of  the 
individual  has  been  taken,  they  say.  By  this  taking, 
what  rule  of  law  has  been  violated?  The  answer  is 
plain.     It  is  that  provision  of  the  Constitution  of  the 


United  States  which  says  that  private  property  shall  not 
be  taken  for  public  use  except  upon  just  compensation. 
The  taking  without  just  compensation  denies  to  the 
person  from  whom  the  property  or  its  use  is  taken  due 
process  of  law. 

All  that  the  state  acquires  by  the  dedication  of  prop- 
erty like  this  to  public  use,  is  the  right  to  regulate 
charges,  and  to  require  that  the  property  continue,  or, 
more  properly,  that  it  shall  not  be  relieved  from  the 
use  to  which  it  has  been  dedicated.  In  no  sense  has  the 
title  to  the  property  of  complainant  passed  to  the  public. 

Leaving  out  of  consideration  the  franchise  granted  by 
California  to  the  grantor  of  complainant  to  carry  on  the 
business  of  supplying  water  to  San  Francisco,  complain- 
ant derives  its  right  from  Section  19,  Article  XI  of  the 
Constitution  of  Califcrnia,  which  says : 

"Sec.  19.  In  any  city  where  there  are  no  public 
works  owned  and  controlled  by  the  municipality  for 
supplying  the  same  with  water  or  artificial  light, 
any  individual  or  any  company  duly  incorporated 
for  such  purpose,  under  and  by  authority  of  the 
laws  of  this  state,  shall,  under  the  direction  of  the 
superintendent  of  streets,  or  other  officer  in  control 
thereof,  and  under  such  general  regulations  as  the 
municipality  may  prescribe,  for  damages  and  in- 
demnity for  damages,  have  the  privilege  of  using 
the  public  streets  and  thoroughfares  thereof,  and  of 
laying  down  pipes  and  conduits  therein,  and  connec- 
tions therewith,  so  far  as  may  be  necessary  for  in- 
troducing into  and  supplying  such  city  and  its  in- 
habitants either  with  gaslight,  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and  all  other 
purposes,  upon  the  condition  that  the  municipal  gov- 
ernment shall  have  the  right  to  regulate  the  charges 
thereof." 


Prior  to  the  adoption  of  the  present  constitution,  a 
grant  of  a  franchise  was  made  by  the  state,  which,  by 
proper  conveyances,  vested  in,  and  is  now  owned  by,  the 
complainant  company.  This  franchise  was  not  and 
could  not  have  been  taken  away  by  the  constitution.  It 
may  be  taken  for  granted  for  this  argument,  that  if  the 
constitution  had  said  nothing  about  regulating  charges 
for  water,  the  power  of  regulation,  within  reasonable 
limits,  would  have  rested  with  the  legislature.  The 
power  of  regulation  exists  with  reference  to  the  private 
property  of  an  individual,  the  use  of  which  has  been 
devoted  to  public  purposes.  To  say  that  this  is  a  regula- 
tion of  a  public  estate,  is  to  say  that  a  private  citizen 
may  complain  of  the  rate  of  return  which  the  public 
shall  fix  for  its  own  property.  If  it  is  only  the  public 
estate  that  is  being  regulated,  the  private  citizen  may 
not  complain.  It  is  the  power  of  regulation  of  the  rate 
to  be  derived  from  property  privately  owned,  but  de- 
voted to  a  public  service  which  the  public  is  authorized 
to  exercise,  and  to  call  the  exercise  of  this  power  the 
regulation  of  a  public  estate  is  to  entirely  misapprehend 
the  meaning  of  the  word  " estate".  The  public  has  here 
the  right  to  regulate,  pure  and  simple,  and  the  effort  to 
vest  an  estate  in  it  by  a  hair-splitting,  academic  dis- 
cussion, will  not,  it  is  submitted,  be  of  any  aid  to  the 
court  in  reaching  a  conclusion. 

In  leaving  this  point,  it  is  interesting  to  consider  what 
sort  of  a  right  the  conveyance  of  this  so-called  public 
estate  would  vest  in  the  grantee,  and  yet  it  is  elementary 
that,  upon  proper  authority,  the  public  may  convey  any 
estate  with  which  it  is  vested. 


s 


The  interesting  feature  of  this  argument  is  its  novelty, 
and  its  purpose  is  to  introduce  a  rule,  or,  rather,  a 
so-called  rule,  of  valuation,  the  principles  of  which  are 
not  stated  by  counsel,  and  cannot  be  stated  by  anybody. 
Assuming  that  consideration  is  not  to  be  given  in  this 
case  to  the  franchise  granted  before  the  adoption  of  the 
constitution,  then  the  franchise  under  which  complainant 
is  acting  arose  upon  acceptance  by  the  company  of  the 
invitation  broadly  extended  to  it  by  the  constitution. 
The  invitation  is  general  and  the  only  right  reserved  to 
the  public  is  the  right  to  regulate  the  charges.  The 
ownership  of  property  by  a  private  citizen  is  not 
changed  by  the  acceptance  of  the  invitation,  and  to  say 
that  any  monopoly  is  thereby  created,  either  in  the  pub- 
lic or  in  the  grantee,  is  to  ignore  the  constitution.  What 
counsel  call  the  monopolistic  feature  is  the  right  to  sup- 
ply water  to  a  municipality.  This  right  is  clearly  and 
unequivocally  conferred  upon  the  grantee,  and  yet,  ac- 
cording to  the  argument  made,  as  soon  as  the  right  is 
conferred,  it  becomes  a  public  estate.  The  more  this 
alleged  claim  is  analyzed,  the  more  unsound  and  illogical 
it  appears  to  be.  It  has  been  suggested  that  a  monopo- 
listic feature  arises  when  the  private  citizen  accepts  the 
grant  tendered  by  the  constitution.  If  it  is  of  sufficient 
interest  to  your  Honor  to  look  into  this  phase  of  the 
question,  you  will  find  that  the  section  was  introduced 
into  the  constitution  because  it  prevented  monopoly  in 
any  sense.  The  member  of  the  convention  who  intro- 
duced it  said 

"that  any  individual  for  the  public  good,   should 
have  the  right  to  use  the  streets  for  laying,  down 
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pipes  for  supplying  water  or  gas.  It  is  in  the  pub- 
lic interest  that  it  should  be  conceded,  and  it  pre- 
vents monopoly  in  any  sense." 

According  to  the  city's  contention,  by  the  acceptance 
of  the  proffered  grant,  a  monopolistic  feature  is  cre- 
ated; but  that  feature  which  is  called  a  public  estate  is 
created  in  favor  of,  and  becomes  the  property  of,  the 
public.  The  defendants  are  not  here  speaking  of  a  mo- 
nopoly caused  by  our  ownership  of  property.  If  we 
have  a  monopoly  due  to  that  ownership,  that  has  not 
arisen  from  any  grant  made  to  us,  nor  from  any  privi- 
lege conferred  upon  us  by  the  public.  It  is  referable  en- 
tirely to  our  foresight  and  judgment  in  having  acquired 
all  the  available  nearby  sources. 

As  your  Honor  knows,  our  supreme  court  has  said 
the  acceptance  of  the  proffered  grant  (called  a  fran- 
chise), in  the  manner  pointed  out  in  the  constitution, 
creates  an  incorporeal  hereditament,  taxable  as  such 
against  the  grantee.  So,  if  counsel  are  correct,  we  have 
a  situation  in  which  a  private  citizen  is  compelled  to 
bear  the  burden  of  taxation  of  a  u monopolistic  feature", 
which  is  a  public  estate,  and  the  ownership  of  which  is 
vested  in  the  public. 

As  has  heretofore  been  suggested,  the  purpose  of  this 
argument  is  to  introduce  into  this  case  a  measure  of 
value  which  would  not  apply  in  a  proceeding  in  eminent 
domain,  and  which  has  never  before  been  applied  in  a 
case  involving  the  validity  of  rates  established  by  a 
public  agency. 
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It  is  confidently  asserted  that  no  court  has  said  that 
value,  as  applied  to  the  plant  which  we  are  dealing  with 
here,  means  anything  different  from  value  as  applied  to 
any  other  property.  It  is  the  value  of  the  company's 
property,  used  and  useful,  that  is  the  basic  element  upon 
which  the  rates  are  to  be  established.  All  the  property 
the  company  owns,  and  which  is  used  and  useful  in  ren- 
dering the  service,  is  to  be  included  in  ascertaining  the 
value.  If  the  proceeding  were  in  eminent  domain,  every 
feature  here  present  would  be  involved,  and  none  would 
be  included  which  is  not  presented  here.  Counsel  admit 
by  implication  at  any  rate  that  in  eminent  domain  other 
elements  of  value  would  be  included  and  other  principles 
of  valuation  would  control.  Yet,  if  they  are  right  in 
their  contention,  the  so-called  public  estate  would  exist, 
and  the  company  could  get  no  compensation  for  it,  in 
eminent  domain,  and  this,  for  the  very  cogent  reason 
that  that  estate  is  the  property  of  the  public,  and  not 
that  of  the  company.  It  is  only  necessary  to  suggest 
this  to  show  that  counsel  are  running  counter  to  the  un- 
broken line  of  decisions  holding  that  in  condemnation  of 
a  property  already  devoted  to  public  use,  the  owner  of 
it  must  be  compensated  for  all  elements  of  value,  in- 
cluding what  counsel  here  call  the  public  estate,  and  it 
necessarily  follows  that  in  those  cases,  from  which  it  is 
not  claimed  there  is  any  dissent,  the  public  was  required 
to  pay  for  what  it  already  owned. 

We  do  not  appreciate  what  is  meant  by  the  words 
" public  estate",  as  used  in  the  argument  of  counsel  for 
the  city.  It  is  said  that  the  public  may  permit  individ- 
uals to  exercise  the  right  to  supply  a  municipality  with 
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water,  but  that  nevertheless  this  right  remains  in  the 
public,  and  that  the  right  and  the  control  over  it  always 
belong  to  the  public.  This  seems  to  entirely  ignore  the 
consideration  that  before  a  private  individual  may  exer- 
cise the  right  to  supply  water  to  a  municipality,  it  must 
be  granted  to  him  by  the  public.  When  the  right  has 
thus  been  conferred,  it  no  longer  belongs  to  the  public, 
at  any  rate,  not  to  the  extent  to  which  it  has  been 
granted  to  the  private  individual.  To  that  extent  it  be- 
comes the  property  of  the  individual.  This  is  element- 
ary. It  is  a  fundamental  error  of  this  argument  that  it 
confounds  the  right  granted  to  the  private  individual, 
with  the  power  reserved  in  the  public,  to  regulate  the 
charge  which  the  grantee  may  make  for  water  supplied. 
There  is  no  question  that  the  public  has  the  power  to 
grant  the  right  to  the  private  individual,  and  yet  if  the 
argument  means  what  the  language  used  seems  neces- 
sarily to  indicate,  the  grantee  of  the  right  does  not  get 
anything. 

Furthermore,  while  defendants  attempt  to  show  the 
commencement  of  this  estate,  they  give  us  no  suggestion 
as  to  its  duration.  If  we  suppose  a  piece  of  property 
available  for  public  use,  it  is  worth  some  certain  amount. 
If  taken  under  eminent  domain,  defendants  do  not  sug- 
gest that  its  full  value  will  not  be  given. 

If  the  property  be  dedicated  to  the  use  of  supplying 
a  municipality  with  water,  the  so-called  "public  estate", 
according  to  defendants'  argument,  springs  into  exist- 
ence immediately  upon  the  making  of  the  dedication. 
But  suppose  after  having  been  dedicated,  the  property 
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is  no  longer  used  for  the  purpose  of  supplying  water, — 
what  then  becomes  of  the  so-called  "public  estate"? 
Does  the  public  still  retain  it?  Does  the  grantee  of 
such  a  property  not  in  use  take  subject  to  this  estate 
in  the  public?  Or,  suppose  a  property  subjected  to  this 
lien  upon  its  title  is  taken  by  the  city  under  contract 
of  sale,  as  in  the  Omaha  case ;  what  then  becomes  of  the 
public  estate?  It  obviously  cannot  be  paid  for  if  the  city 
already  owns  it,  and  yet,  in  such  a  situation,  courts  in- 
variably allow  the  full  value  of  the  property  transferred, 
including  what  defendants  here  call  the  "public  estate". 

We  hardly  need  suggest  that  the  public  estate  would 
not  be  different  in  other  states,  as  arising  under  the 
common  law  rule,  from  what  it  is  here.  Our  conclusion 
necessarily  is  that  either  the  public  estate  is  valueless, 
since  full  value  must  be  paid  by  its  possessor  for  the 
property  in  which  such  an  estate  is  vested,  or  that  it  is 
a  pure  fiction  which  the  courts  have  never  recognized. 
The  measure  of  value  outlined  in  the  Omaha  case  sug- 
gested no  interest  in  the  public,  outside  of  a  continuance 
of  supply  and,  impliedly,  the  right  of  regulation,  and  the 
rule  as  to  value  should  be  no  different,  whether  it  is  to 
be  determined  for  the  purpose  of  eminent  domain,  sale, 
or  rate  regulation. 

Say  defendants, 

"the  very  foundation  of  this  public  estate  in  a 
public  service  company  is  its  natural  tendency  to- 
ward monopoly  in  a  service  upon  which  every  indi- 
vidual of  the  community  is  dependent. ' ' 

This  public  estate  is  an  elusive  sort  of  thing.  There  is 
more  of  it  and  in  it  than  is   dreamt  of  in  our  phil- 
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osophy,  because,  whereas  on  page  25  of  the  brief  it 
seemed  to  have  been  safely  and  securely  vested  in  the 
public  service  corporation,  on  the  following  page,  it 
appears  to  have  gotten  away,  for  there  the  public  owns 
it,  and  it  is  too  sacred  ever  to  be  an  object  of  gift  or 
barter  to  the  individual. 

If  we  understand  the  argument  correctly,  it  is  possible 
that  the  right  conferred  upon  the  private  individual — 
which  is  designated  in  the  brief  of  the  city  in  some 
instances  as  a  " monopolistic  element",  and  in  other  in- 
stances as  a  "public  estate", — may  appreciate  in  value 
after  it  is  conferred,  but  that  such  appreciation,  if  any 
comes  about,  belongs  to  the  public.  This  seems  to  be 
the  equivalent  of  saying  that  if  the  public  granted  to  a 
private  person  the  right  to  supply  water  to  a  munici- 
pality, the  mere  granting  of  the  right  would  convert  it 
into  a  public  estate  in  which  the  grantee  would  have  no 
interest,  and  that  if  by  devoting  the  property  of  the 
grantee  to  carrying  out  the  purposes  of  the  grant,  the 
so  called  "public  estate"  granted  to  the  private  grantee 
acquires  value,  such  value  belongs  to  the  grantor,  and 
not  to  the  grantee,  upon  whom  the  right  was  conferred. 

The  "public  estate",  say  the  defendants,  "is  a 
valuable  complement  to  the  investment  of  the  indi- 
vidual. Without  it,  the  property  of  the  individual 
would  be  practically  worthless.  With  it,  he  is  able 
to  produce  a  valuable  income  on  his  investment." 

While  we  confess  we  have  never  been  able  to  under- 
stand what  is  meant  by  this  so-called  "public  estate", 
nevertheless  this  particular  suggestion  seems  to  be  some- 
what at  variance  with  other  portions  of  the  argument. 
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If  the  public  estate  makes  valuable  the  otherwise  val- 
ueless property  of  the  individual,  it  is  difficult  to  under- 
stand why  defendants  should  be  so  generous  as  to  allow 
the  individual  to  take  that  which  has  been  created  by, 
and  therefore  should  be  a  part  of,  and  belong  to,  the 
public  estate.  The  public  estate  has  made  the  whole 
thing.  To  it  is  due  all  the  value.  Why,  therefore,  treat 
the  public  so  unkindly  as  to  give  to  an  individual,  value, 
the  creation  of  which  is  solely  due  to  the  public? 

"If",  say  they,  "the  public  sees  fit  to  permit  the 
private  individual  to  purchase  material,  lands  and 
whatever  may  be  necessary  to  the  construction  of  a 
plant,  and  the  individual  sees  fit  to  so  dedicate  his 
materials,  labor  and  skill,  then  it  is  we  have  a  pri- 
vate estate  dedicated  to  a  public  purpose,  and  united 
with  the  public  estate." 

It  is  difficult  to  treat  a  statement  of  that  kind  seri- 
ously, but,  nevertheless,  we  assume  defendants  made  it 
in  all  sincerity,  and  we  shall  endeavor  to  reply  to  it  in 
the  same  vein.  Since  when  did  it  become  the  law  that 
one  could  buy  property  and  materials  which  he  might 
at  a  future  time  conclude  to  employ  in  the  discharge  of 
some  public  use,  only  as  the  public  sees  fit  to  permit 
him  to  make  the  purchase?  Is  it  the  public  estate  which 
sees  fit  to  permit  him  to  make  an  investment  in  such 
property?  Is  it  the  public  estate  that  sees  fit  to  per- 
mit him  to  dedicate  his  property  to  the  public  use?  The 
public  use  here  is  something  different  from  the  public 
estate,  for  defendants  say  that  when  the  public  sees  fit  to 
permit  a  man  to  buy  materials  which  he  thereafter  sees 
fit  to  dedicate  to  the  use  of  the  public,  it  is  then  that 
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we  have  a  private  estate  dedicated  to  a  public  use,  and 
united  with  the  public  estate.  There  would  seem  to  be 
three  elements  which  we  suppose  the  defendants  would 
call  intangible  elements,  growing  out  of  the  formation  of 
a  corporation  to  supply  the  public  with  water  and  the 
carrying  out  by  it  of  the  purpose  of  its  organization : 

(1)  There  is  the  right  to  exist  as  a  corporation; 

(2)  The  right  to  use  the  streets  for  the  purpose  of 
supplying  water,  and  the  right  to  collect  rates ;  and 

(3)  The  public  estate  and,  what  it  is — to  employ  the 
language  of  Dundreary — "No  fellow  can  find  out".  And 
I  submit  it  is  absolutely  impossible  to  find  it  out  from 
anything  said  in  the  brief. 

All  this  results  from  a  very  labored  and  involved  ef- 
fort to  draw  distinctions  which  do  not  exist,  and  to 
escape  the  application  of  elementary  rules  which,  from 
the  beginning  of  the  law,  have,  by  common  consent  and 
judicial  decision,  been  the  guide  for  ascertaining  the 
value  of  property. 


VALUE. 

Value  is  value  for  all  purposes  in  this  case,  just  as  it 
is.  and  to  the  same  extent  that  it  is,  in  all  other  cases 
where  the  issue  as  to  value  arises.  It  has  never  before 
been  suggested  that  value  in  a  case  of  this  impression 
means  anything  different  than  would  be  meant  if  the  case 
were  of  a  different  impression,  and  the  issue  to  be  deter- 
mined, the  value  of  this  company's  property.     When- 
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ever  value  is  to  be  ascertained,  the  same  rules  for  its 
ascertainment  apply  without  regard  to  the  purpose 
which  the  finding  on  value  is  to  serve.  It  is  quite  ap- 
parent that  in  their  effort  to  avoid  the  application  to 
this  case  of  the  rules  which  have  for  all  time  been  re- 
sorted to  for  ascertaining  value,  counsel  for  the  city 
have  been  forced  to  adopt  positions  which  are  both  in- 
consistent and  illogical. 

For  instance,  they  argue  that  the  rules  for  valuation  in 
eminent  domain  do  not  apply  to  the  ascertainment  of 
value  for  purposes  of  rate  regulation,  and,  in  support  of 
this,  they  say  those  subjects  cover  distinct  branches  of 
the  law,  and  are  governed  by  different  principles;  that 
while  in  eminent  domain  the  property  is  appropriated 
and  taken,  there  is  no  taking  in  rate  regulation,  as  long 
as  a  fair  income  is  allowed.  This  all  seems  to  fail  to 
throw  much  light  on  the  subject.  By  implication  at  any 
rate,  it  seems  to  concede  that  if  a  fair  income  is  not 
allowed,  the  use  of  the  property  of  the  public  service 
corporation  is  taken  illegally.  Now,  upon  what  is  that 
fair  income  to  be  computed?  And  herein  lies  the  failure 
of  counsel's  effort  to  escape  the  application  of  eminent 
domain  cases,  and  their  failure  to  distinguish  between 
rules  for  determining  value  and  those  for  determining 
whether  rates  will  afford  an  adequate  return. 

Courts  must  determine  value  as  the  basic  element  in 
all  cases  of  this  impression,  and  the  measure  of  value  in 
this  case  is  the  same  as  in  any  other  where  the  issue  of 
value  is  involved.  After  determining  value,  however,  the 
question  remains  whether  there  has  been  an  unlawful 
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taking  of  the  use  of  complainant's  property  by  forcing 
it  to  accept  inadequate  rates.  On  this  second  issue,  the 
court  may  conclude  that  the  rates  might  have  been 
higher  without  working  injustice  to  the  consumer,  and 
yet  that  they  are  not  so  low  as  to  be  inadequate.  It  is 
only  to  this  extent  that  this  case  can  be  distinguished 
from  one  in  eminent  domain.  It  cannot  be  that  what  is 
property  in  eminent  domain  is  not  property  here,  and  it 
is  a  law  of  political  economy  that  all  property  has  value. 


MEASURE   OF  VALUE  IN  EMINENT   DOMAIN. 

The  measure  of  value  in  eminent  domain  has  been 
stated  a  great  many  times.  I  do  not  think  any  more 
succinct  or  satisfactory  statement  of  it  can  be  found 
than  in 

Boom  Co.  v.  Patterson,  8  Otto  403. 

It  appeared  there  that  defendant  Patterson  was  the 
owner  in  fee  of  an  entire  island  and  parts  of  two  other 
islands  in  the  Mississippi  Eiver.  These  islands  formed 
a  line  of  shore,  with  occasional  breaks,  for  nearly  a  mile, 
parallel  with  the  west  bank  of  the  river,  and  distant 
from  it  about  one-eighth  of  a  mile.  The  position  of  the 
islands  especially  fitted  them,  in  connection  with  the  west 
bank  of  the  river,  to  form  a  boom  of  extensive  dimen- 
sions, capable  of  holding  with  safety  twenty  to  thirty 
million  feet  of  logs.  All  that  was  required  to  form  a 
boom  a  mile  in  length  and  one-eighth  of  a  mile  in  width 
was  to  connect  the  islands  with  each  other,  and  the  lower 
end  of  the  island  farthest  down  the  river  with  the  west 
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bank ;  and  this  connection  could  be  readily  made  by  boom 
sticks  and  piers.  The  plaintiff  sought  to  condemn  the 
islands  for  its  uses,  and  upon  its  application,  commis- 
sioners were  appointed  by  the  district  court  to  appraise 
its  value.  They  awarded  to  the  owner  the  sum  of  $3,000. 
Both  parties  appealed  to  the  state  district  court,  the 
right  to  such  appeal  having  been  given  by  the  act 
under  which  the  commissioners  were  appointed.  When 
the  case  was  brought  before  the  district  court,  the 
owner  applied  for  and  obtained  its  removal  to  the 
circuit  court  of  the  United  States,  where  it  was  tried. 
The  jury  found  a  verdict  assessing  the  value  of 
the  land  at  $9,358.33,  but  accompanied  it  with  a  spe- 
cial verdict  assessing  the  value,  aside  from  any  con- 
sideration of  its  value  for  boom  purposes,  at  $300, 
and,  in  view  of  its  adaptability  for  those  purposes, 
a  further  and  additional  value  of  $9,058.33.  The  com- 
pany moved  for  a  new  trial,  and  the  court  granted 
the  motion,  unless  the  owner  would  elect  to  reduce  the 
verdict  to  $5,500, — in  other  words,  to  a  figure  $5,200 
greater  than  any  value  which  the  land  had  for  any  pur- 
pose except  boom  purposes.  He  made  this  election,  and 
judgment  was  entered  in  his  favor  for  the  reduced 
amount.  The  company  took  the  case  by  writ  of  error  to 
the  supreme  court  of  the  United  States.  Before  that 
court  an  objection  was  made  to  the  jurisdiction  of  the 
federal  court,  which  was  decided  against  the  plaintiff  in 
error,  and  which  left  as  the  only  remaining  question  the 
amount  of  compensation  the  owner  of  the  land  was  en- 
titled to  receive,  and  the  principle  upon  which  the  com- 
pensation was  to  be  estimated.     After  disposing  of  the 
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question  of  jurisdiction,  the  opinion  written  by  Mr.  Jus- 
tice Field,  says: 

"Upon  the  question  litigated  in  the  court  below, 
the  compensation  which  the  owner  of  the  land  con- 
demned was  entitled  to  receive,  and  the  principle 
upon  which  the  compensation  should  be  estimated, 
there  is  less  difficulty.  In  determining  the  value  of 
land  appropriated  for  public  purposes,  the  same 
considerations  are  to  be  regarded  as  in  a  sale  of 
property  between  private  parties.  The  inquiry  in 
such  cases  must  be,  what  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference  to  the 
uses  to  which  it  is  at  the  time  applied,  but  with  ref- 
erence to  the  uses  to  which  it  is  plainly  adapted; 
that  is  to  say,  what  is  it  worth  from  its  availability 
for  valuable  uses?  Property  is  not  to  be  deemed 
worthless  because  the  owner  allows  it  to  go  to 
waste,  or  to  be  regarded  as  valueless  because  he  is 
unable  to  put  it  to  any  use.  Others  may  be  able  to 
use  it,  and  make  it  subserve  the  necessities  or  con- 
veniences of  life.  Its  capability  of  being  made  thus 
available  gives  it  a  market  value  which  can  be 
readily  estimated. 

"So  many  and  varied  are  the  circumstances  to  be 
taken  into  account  in  determining  the  value  of  prop- 
erty condemned  for  public  purposes,  that  it  is,  per- 
haps, impossible  to  formulate  a  rule  to  govern  its 
appraisement  in  all  cases.  Exceptional  circum- 
stances will  modify  the  most  carefully  guarded  rule ; 
but  as  a  general  thing,  we  should  say  that  the  com- 
pensation to  the  owner  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  property  is  suitable, 
having  regard  to  the  existing  business  or  wants  of 
the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  immediate  future. 

"The  position  of  the  three  islands  in  the  Missis- 
sippi fitting  them  to  form,  in  connection  with  the 
west  bank  of  the  river,  a  boom  of  immense  dimen- 
sions, capable  of  holding  in  safety  over  twenty  mil- 
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lions  of  feet  of  logs,  added  largely  to  the  value  of 
the  lands.  The  Boom  Company  would  greatly  pre- 
fer them  to  more  valuable  agricultural  lands,  or  to 
lands  situated  elsewhere  on  the  river;  as  by  utiliz- 
ing them  in  the  manner  proposed,  they  would  save 
heavy  expenditures  of  money  in  constructing  a 
boom  of  equal  capacity.  Their  adaptability  for  boom 
purposes  was  a  circumstance,  therefore,  which  the 
owner  had  a  right  to  insist  upon  as  an  element  in 
estimating  the  value  of  his  lands." 

After  a  further  discussion  regarding  the  adaptability 
of  the  lands  for  the  purposes  of  a  boom,  the  opinion 
quotes,  with  approval,  a  case  in  17th  Wend.,  where  it 
was  said  that  the  proper  inquiry  was,  what  is  the  value 
of  the  property  for  the  most  advantageous  uses  to 
which  it  may  be  applied?  As  I  have  said  to  your 
Honor,  in  that  case  the  commissioners  found  the  value 
of  the  land  to  be  only  three  hundred  dollars  except  for 
the  purpose  for  which  the  plaintiff  wanted  it  and  that 
for  the  purpose  for  which  the  plaintiff  wanted  it,  it  was 
worth  seventeen  times  as  much,  more  than  seventeen 
times  as  much  as  it  was  valued  for  any  other  purpose. 

Counsel  for  defendants  state  and  repeat  in  innumer- 
able instances  that  the  public  has  taken  the  use  of  this 
property.  This  statement  of  the  effect  of  the  dedica- 
tion of  property  to  public  use  is  irreconcilable  with  their 
other  suggestion  that  one  who  has  devoted  his  property 
to  the  public  use  of  supplying  water  may,  whenever  he 
tires  of  the  business,  withdraw  his  grant  by  discontin- 
uing the  use.     Not  only  has  the  contrary  been  expressly 
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held  by  the  supreme  court  of  this  state,  but  the  consti- 
tution in  terms  prohibits  it. 

Constitution  of  Cat.,  Art.  XII,  Sec.  10: 

"Sec.  10.  The  legislature  shall  not  pass  any  laws 
permitting  the  leasing  or  alienation  of  any  fran- 
chise, so  as  to  relieve  the  franchise  or  property 
held  thereunder  from  the  liabilities  of  the  lessor  or 
grantor,  lessee  or  grantee,  contracted  or  incurred  in 
the  operation,  use,  or  enjoyment  of  such  franchise, 
or  any  of  its  privileges." 

In  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152 
Cal.  579,  586-7,  Judge  Shaw  said: 

"The  section  (Sec.  10  above)  does  not  forbid  the 
transfer  of  a  franchise  so  as  to  relieve  the  previous 
owner  thereof,  or  the  grantee  or  lessee,  personally, 
from  liability  incurred  in  the  operation  of  the  fran- 
chise, if  such  a  thing  were  possible.  It  merely  for- 
bids the  transfer  of  a  franchise  '  so  as  to  relieve  the 
franchise,  or  property  held  thereunder/  from  liabil- 
ities so  incurred  or  contracted.  The  code  section 
(361a)  authorizes  a  transfer  of  such  franchise,  or 
of  all  the  interest  the  possessor  may  have  in  it,  but 
it  does  not  purport  to  relieve  the  franchise  itself  or 
any  property  held  under  it  or  for  its  operation, 
from  any  liability  or  charge  imposed,  or  to  be  im- 
posed, upon  it.  If  the  proposed  transfer  provided 
that  the  property  and  franchise  should  be  free  from 
any  such  liability  existing  against  it,  or  thereafter 
to  arise  from  its  possession  and  use,  or  attempted 
to  transfer  it  so  as  to  free  it  therefrom  in  the  hands 
of  the  transferee,  the  transaction  would  be,  to  that 
extent,  void,  and  the  transferee  would  take  the  fran- 
chise and  property  pertaining  to  it  subject  to  all  the 
burdens  of  this  nature,  and,  so  long  as  it  held  it, 
would  be  obliged  to  continue  the  performance  of  the 
public  service  to  which  the  property  and  franchise 
had  been  dedicated,  or  to  allow  others  to  do  so  in 
its  behalf." 
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VALUE  FOR  RATE  REGULATION  DETERMINED  AS  IN 
EMINENT  DOMAIN. 

The  application  to  cases  of  this  character  of  the 
measure  of  value,  applicable  in  eminent  domain,  seems 
to  have  been  finally  and  definitely  decided.  In  the  San 
Diego  case,  Mr.  Justice  Van  Fleet  said: 

"But  this  is  not  an  ordinary  business  enterprise. 
Those  who  engage  in  it  put  their  property  entirely 
into  the  hands  of  the  public.  Having  once  em- 
barked it  is  beyond  their  power  to  draw  back.  They 
must  always  be  ready  to  supply  the  public  demand, 
and  must  take  the  risk  of  any  falling  off  in  that  de- 
mand. They  cannot  convert  their  property  to  any 
other  use,  however  unprofitable  the  public  use  may 
become.  They  have  expended  their  money  for  the 
benefit  of  others  and  subjected  it  to  the  control  of 
others.  That  money  has,  in  effect,  been  taken  by 
the  public;  and  the  public,  while  refusing  to  return 
that  money,  cannot  be  heard  to  say  that  it  no  longer 
has  need  for  all  of  it." 

And,  again, 

"The  question  of  what  is  just  compensation  in 
such  a  case  is,  we  think,  in  all  respects  analogous 
to  the  question  which  arises  in  every  case  of  ap- 
propriation under  the  power  of  eminent  domain; 
and  it  may  be  reduced  to  the  formula  that  the  pub- 
lic must  pay  the  actual  value  of  that  which  it  ap- 
propriates to  the  public  use." 

I  refer  your  Honor  to  the  case  of  Ames  v.  Union 
Pacific,  64  Federal  165,  which  involved  the  validity  of 
rates.     I  read  from  page  176 : 

"Property  invested  in  railroads  is  as  much  pro- 
tected from  public  appropriation  as  any  other.  If 
taken  for  public  uses,  its  value  must  be  paid  for. 
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"Constitutional  guaranties  to  this  extent,  are  ex- 
plicit; and  in  such  condemnation  proceedings  no  in- 
quiry is  permitted  as  to  how  the  owners  have  ac- 
quired the  property,  provided  only  it  be  legally  held 
by  them.  If  a  farm  belongs  to  an  individual,  and 
the  public  seeks  to  take  it,  it  must  pay  its  value, 
and  is  not  permitted  to  diminish  the  price  by  prov- 
ing the  owner  acquired  the  means  of  purchase  by 
immoral  or  disreputable  practices.  He  may  have 
made  his  fortune  dealing  in  slaves,  as  a  lobbyist  or 
in  any  other  way  obnoxious  to  public  condemnation ; 
but,  if  he  has  acquired  the  legal  title  to  the  prop- 
erty, he  is  protected  in  its  possession,  and  cannot 
be  disturbed  until  the  receipt  of  its  actual  cash 
value.  The  same  rule  controls  if  railroad  property 
is  sought  to  be  appropriated.  No  inquiry  is  open 
as  to  whether  the  owner  has  received  gifts  from 
state  or  individuals,  or  whether  he  has,  as  owner, 
managed  the  property  well  or  ill,  or  so  as  to  acquire 
a  large  fortune  therefrom.  It  is  enough  that  he 
owns  the  property — has  the  legal  title ;  and,  so  own- 
ing, he  must  be  paid  the  actual  value  of  that  prop- 
erty. If  he  has  done  any  wrong  in  acquiring  or  us- 
ing the  property,  that  wrong  must  be  redressed  in  a 
direct  action  therefor,  and  cannot  be  made  a  factor 
in  condemnation  proceedings.  These  propositions 
in  respect  to  condemnation  proceedings  are  so  well 
settled  that  no  one  ever  questions  them.  The  same 
general  ideas  must  enter  into  and  control  legisla- 
tion of  the  kind  before  us.  The  value  of  the  prop- 
erty cannot  be  destroyed  by  legislation  depriving 
the  owner  of  adequate  compensation.  The  power 
which  the  legislature  has  is  only  to  prescribe  rea- 
sonable rates,  not  any  rates.  The  language  of  the 
constitution  of  Nebraska  in  respect  to  the  matter  is 
(Const.  1875,  Art.  11,  Sec.  4)— 'And  the  legislature 
may  from  time  to  time,  pass  laws  establishing  rea- 
sonable maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight  on  the  different 
railroads  in  this  state.'     But  the  foundation  of  the 
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idea  of  reasonableness  is  justice.  That  which  is 
unjust  cannot  be  reasonable,  and,  when  the  strong 
arm  of  the  legislature  is  laid  upon  property  in- 
vested in  railroad  transportation,  it  must  be  so  laid 
as  to  do  justice  to  such  investors.  There  can  be 
no  justice  in  that  which  works  to  such  investors  a 
practical  destruction  of  their  property  thus  invest- 
ed. It  must  always  be  borne  in  mind  that  property 
put  into  railroad  transportation  is  put  there  per- 
manently. It  cannot  be  withdrawn  at  the  pleasure 
of  the  investors.  Railroads  are  not  like  stages  or 
steamboats,  which,  if  furnishing  no  profit  at  one 
place,  and  under  one  prescribed  rate  of  transporta- 
tion, can  be  taken  elsewhere,  and  put  to  use  at  other 
places,  and  under  other  circumstances.  The  rail- 
road must  stay,  and,  as  a  permanent  investment,  its 
value  to  its  owners  may  not  be  destroyed.  The 
protection  of  property  implies  the  protection  of  its 
value.  The  authorities  on  these  general  proposi- 
tions are  collected  in  the  opinion  in  the  recent  case 
of  Reagan  v.  Trust  Co.,  supra,  and  I  need  not  do 
more  than  refer  to  that  case." 

I  read  to  your  Honor  now  from  the  case  of  Macon  v. 
Patty,  57  Miss.  397,  which  was  a  rate-fixing  case. 

"We  must  apply  this  provision  in  all  cases,  not- 
withstanding that  it  has  been  said  that  it  is  only 
applicable  to  property  taken  under  the  right  of 
eminent  domain,  which  right  does  not  extend  to  the 
taking  of  money.  We  agree  that  the  most  import- 
ant use  of  this  provision  is  to  restrain  the  right  of 
eminent  domain." 

The  reference  is  to  a  provision  of  the  Constitution 
which  says  that  property  shall  be  not  taken  without  just 
compensation. 

"But  that  is  not  its  whole  force.  For  the  pro- 
hibition is  general  and  absolute:   'Private  property 
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shall  not  be  taken  for  public  use,  except  upon  due 
compensation,'  is  the  language  of  the  Constitution. 
The  prohibition  is  not  as  to  the  methods  in  which 
the  appropriation  may  be  made,  but  is  a  denial  of 
the  power  to  make  it  at  all  by  any  method,  under 
any  circumstances  and  under  any  pretense  what- 
ever, unless  compensation  is  first  made.  It  was  in- 
tended to  secure  the  absolute  inviolability  of  private 
property  of  all  kinds  against  any  and  all  invasions 
under  public  authority." 

I  further  quote  from  the  case  of  Metropolitan  Trust 
Co.  v.  Houston,  90  Fed.  687,  involving  the  validity  of 
rates,  and  the  opinion  in  which  was  delivered  by  Judge 
McCormick : 

''It  seems  to  be  clear  from  the  answer  of  the  com- 
mission, the  tone  of  the  affidavits  which  it  offers  in 
support  of  its  answer,  and  the  argument  of  the  at- 
torney general  and  the  assistant  attorney  general 
who  represented  it  on  this  hearing,  that  in  estimat- 
ing the  value  of  this  railroad  property,  no  allowance 
was  made  for  the  favorable  location  of  the  same, 
in  view  of  the  advance  in  prosperity  of  the  country 
through  which  it  runs,  and  the  increment  to  its 
value  due  to  the  settling,  seasoning,  and  permanent 
establishment  of  the  railways,  and  to  the  established 
business  and  the  good  will  connected  with  its  busi- 
ness, which  has  been  established  through  a  long 
series  of  years,  and  all  of  which  ought  reasonably 
to  be  considered  in  fixing  the  value  of  the  property 
and  the  capitalization  upon  which  at  least  it  is  en- 
titled to  earn,  and  should  pay,  some  returns  by  way 
of  interest  or  dividends.  This  is  practically  the 
oldest  railroad  in  the  state.  A  few  miles  of  another 
road  were  built  earlier,  but  this  road,  running 
throughout  the  whole  course  of  its  main  line, 
through  what  is  now  the  most  populous  and  best- 
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developed  portions  of  the  state,  and  still  rapidly  in- 
creasing in  population  and  development,  has  es- 
tablished a  business  that  would  not  and  could  not 
be  disregarded  in  estimating  the  value  of  the  rail- 
road, if  considered  solely  as  a  business  property 
and  venture." 

And  I  quote  now  from  the  Kansas  City  Stock  Yards 
case,  in  the  lower  court,  the  opinion  being  written  by 
Circuit  Judge  Thayer,  82  Federal  854 : 

"On  the  other  hand,  however,  when  property  is 
valued  for  the  purpose  last  stated,  it  is  clear  that 
the  owner  thereof  is  entitled  to  the  benefit  of  any 
appreciation  in  value  above  the  original  cost  and 
the  cost  of  improvements,  which  is  due  to  what  may 
be  termed  natural  causes.  If  improvements  made 
in  the  vicinity  of  the  property,  the  growth  of  the 
city  or  town  where  it  is  located,  the  building  of  rail- 
roads, the  development  of  the  surrounding  country, 
and  other  like  causes,  give  property  an  increased 
value,  the  owner  cannot  be  deprived  of  such  in- 
crease by  legislative  action  which  prevents  him 
from  realizing  an  income  commensurate  with  the 
enhanced  value  of  his  property." 

In  the  Consolidated  Gas  case,  in  the  trial  court,  Judge 
Hough  said  that  the  values  assigned  to  the  realty  were 
those  prevailing  at  the  time  of  the  inquiry,  this  ruling 
having  been  made  against  the  objections  that  (1)  this 
method  of  appraisement  sought  to  confer  upon  com- 
plainant the  legal  right  of  earning  a  return  upon  land 
values  which  represent  no  original  investment,  (2)  the 
properties  were  not  especially  appropriate  for  the 
manufacture  of  gas,  (3)  such  a  method  of  valuation  in- 
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creased    apparent    assets    without    increasing    earning 
power. 

He  further  said  that  in  every  instance,  the  value  as- 
signed in  the  report  (the  case  having  been  referred  to 
a  master  to  state  findings)  is  what  it  would  cost  pres- 
ently to  reproduce  each  item  of  property,  in  its  present 
condition,  and  capable  of  giving  service,  and  that  as  to 
all  items,  from  real  estate  to  meters,  inclusive,  the  com- 
plainant demanded  a  fair  return  upon  the  reproductive 
value,  which,  he  said,  is  the  same  thing  as  the  present 
value,  properly  considered. 

After  citing  numerous  cases  from  state  and  federal 
courts,  including  the  supreme  court  of  the  United  States, 
he  said  it  was  impossible  to  observe  the  continued  use 
of  the  present  tense  in  those  cases  without  feeling  that 
the  actual  or  reproductive  value  at  the  time  of  inquiry 
is  the  first  and  most  important  figure  to  be  ascertained. 
He  further  said  that  a  part  of  the  land  in  question  had 
been  employed  in  the  business  for  more  than  two  gener- 
ations, during  which  time  the  value  of  land  upon  Man- 
hattan Island  had  increased  even  more  rapidly  than  its 
population,  and  that  likewise  the  construction  expense, 
not  only  of  buildings,  but  of  pipe  systems  under  streets, 
at  the  date  of  the  hearing,  consisting  of  continuous 
sheets  of  asphalt  over  granite,  had  enormously  advanced. 
He  further  said  that  property,  whether  real  or  personal, 
was  only  valuable  when  useful;  that  its  usefulness  com- 
monly depends  on  the  purpose  to  which  it  is,  or  may  be, 
applied ;  that  the  business  was  a  living  thing,  and  might 
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flourish  or  wither,  appreciate  or  depreciate,  but  that 
whatever  happened,  its  present  usefulness,  expressed  in 
financial  terms,  must  be  its  value.  He  ends  the  discus- 
sion of  this  portion  of  the  subject  with  the  suggestion 
that  it  is  not  to  be  inferred  that  any  American  govern- 
ment intended,  when  granting  a  franchise,  not  only  to 
regulate  the  business  transacted,  and  reasonably  limit 
the  profits,  but  to  prevent  the  valuation  of  purely  pri- 
vate property  in  the  ordinary  economic  manner,  and  said 
that  the  property  there  under  consideration  was  as  much 
the  private  property  of  complainant  as  are  the  belong- 
ings of  any  private  citizen. 

The  supreme  court  in  its  opinion  in  that  case  stated 
broadly  that  it  concurred  with  Judge  Hough  in  holding 
that  the  value  of  the  property  was  to  be  determined  as 
of  the  time  when  the  inquiry  was  made  regarding  rates, 
and  that  if  the  property  which  legally  enters  into  the 
question  has  increased  in  value  since  it  was  acquired, 
the  company  is  entitled  to  the  benefit  of  the  increase. 
Further  saying,  in  order  that  the  discussion  of  the 
question  might  not  be  foreclosed,  that  there  might  pos- 
sibly be  an  exception  to  the  rule,  where  the  property  had 
increased  so  enormously  in  value  as  to  render  a  rate  per- 
mitting a  reasonable  return  upon  such  increased  value 
unjust  to  the  public. 

In  the  same  case,  Judge  Hough  said: 

"If  regulation  is  to  be  regarded  as  pro  tanto 
condemnation,  then  the  same  train  of  reasoning 
which  requires  compensation  for  franchises  when  all 
the  property  protected  by  the  franchise   is   taken 
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away,   requires    that    some   compensation    shall   be 
left  when  the  earning  power  only  is  reduced." 

The  supreme  court  did  not  say  the  franchise  had  no 
value,  but  that  its  value  was  not  as  great  as  that  found 
by  the  lower  court.  There  was  no  suggestion  that  it 
would  have  any  different  value  in  the  hands  of  a  grantee. 
In  the  nature  of  things,  it  could  not  have.  If  it  could 
have  no  greater  value  than  that  fixed  by  the  supreme 
court  in  any  event,  and  that  is  clearly  what  the  opinion 
means,  it  would  have  that  value,  and  no  other  value,  in 
a  condemnation  proceeding.  In  fact,  it  was  said  in  the 
opinion  of  the  lower  court: 

"It  is  admitted  that  if  property  protected  by  a 
franchise  is  condemned  and  wholly  taken  away  from 
its  owner,  the  franchise  must  be  paid  for. ' ' 

It  was  upon  that  principle  that  Judge  Hough's  method 
of  valuation  proceeded  from  beginning  to  end.  From 
beginning  to  end,  and  with  reference  to  all  the  property, 
that  was  the  rule  he  adopted.  The  supreme  court  not 
only  found  no  fault  with,  but  expressly  approved,  that 
method,  holding,  however,  that  he  had  given  a  higher 
value  to  franchise  than  that  element  was  worth. 

We  do  not  think  that  we  misconstrue  the  opinion  of 
the  supreme  court  in  the  Gas  Case  when  we  say  that  by 
that  case  the  question  has  been  finally  and  conclusively 
settled  that  the  rule  for  determining  value  of  property 
of  a  public  service  corporation  for  rate-fixing  purposes 
is  identical  with  the  rule  which  obtains  in  eminent  do- 
main. 
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VALUE  ON  BASIS  OF  SUBSTITUTIONAL  SUPPLY. 

There  are  no  reservoir  lands  or  watershed  lands 
within  a  considerable  distance  of  San  Francisco  which 
can  now  be  acquired  at  a  market  price,  or  indeed  at  any 
price.  San  Francisco  and  her  inhabitants  need  all  of 
the  properties  of  that  nature  which  have  already  been 
impressed  with  a  public  use,  and  that  means  all  the 
properties  of  that  nature,  because  there  are  none  which 
can  now  be  acquired.  There  are  no  lands  and  no  water 
rights  within  fifty  miles  of  the  city  which  might  serve 
to  form  even  the  nucleus  of  a  waterworks  to  supply 
San  Francisco  with  water.  Nearly  all  such  properties 
are  owned  by  complainant,  and,  what  are  not  owned  by 
it,  are  in  the  ownership  of  other  companies,  actually 
serving  communities  with  water. 

This  is  emphasized  by  Mr.  Grunsky,  who,  when  dis- 
cussing the  system  proposed  to  be  acquired  by  the 
municipality,  stated  that  it  could  not  get  suitable,  and, 
I  may  say,  indispensable,  reservoirs,  unless  the  property 
of  this  company  were  invaded;  and,  further,  that  no 
system,  no  matter  what  its  source,  could  approach  ours 
in  reliability  of  service.  The  system  which  he  describes 
as  by  far  the  most  available,  other  than  this,  should,  he 
says,  to  be  efficient,  be  combined  with  a  part  of  the 
existing  one,  because  of  the  inability  of  the  city  to  ob- 
tain other  available  storage.  The  utilization  of  a  part 
of  the  existing  plant  with  the  Tuolumne  plan,  would, 
says  Grunsky,  supply  a  necessary  factor  of  safety  which 
the  latter  does  not  possess,  and  which  it  never  can  have, 
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except  in  combination  with  part  of  the  existing  system. 
The  city  has  declared  it  to  be  its  policy  to  acquire  and 
own  its  public  utilities. 

The  introduction  to  Article  XII  of  the  Charter  of 
San  Francisco  says: 

"It  is  hereby  declared  to  be  the  purpose  and  in- 
tention of  the  people  of  the  City  and  County  that 
its  public  utilities  shall  be  gradually  acquired  and 
ultimately  owned  by  the  City  and  County." 

Carrying  out  that  policy,  it  directed  its  officers  to 
investigate  all  available  sources  of  supply  and  report 
the  cost  of  the  one  best  suited  to  the  city's  needs.  This 
was  done,  and  the  city  is  unalterably  committed  to  one 
scheme  or  project  as  better  than  all  others,  and  has 
made  proof  of  that  fact  in  this  case.  The  witness  by 
whom  that  proof  was  made  also  said  that  the  property 
of  this  company  could  be  developed  to  supply  more 
water  than  the  Tuolumne  project,  developed  to  the  ex- 
tent possible  at  the  cost  estimated  by  him.  Later,  when 
I  come  to  a  discussion  of  the  evidence,  I  shall  refer  your 
Honor  to  the  portions  of  it  which  sustain  these  state- 
ments of  fact. 

These  circumstances,  which  are  accurately  stated  from 
the  city's  own  showing  here,  make  it  impossible  to  apply 
to  the  ascertainment  of  value  of  our  real  estate,  outside 
of  San  Francisco,  the  method  of  valuation  which  would 
obtain  if  other  properties  existed  in  the  same  localities, 
and  were  available  for  the  purposes  for  which  ours  are 
used. 
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If  rules  applicable  for  the  determination  of  value  in 
the  ordinary  case  do  not  apply,  the  court  will  have  re- 
course to  the  method  which,  under  the  circumstances 
disclosed,  seems  best  calculated  to  arrive  at  a  sound  and 
well-directed  judgment. 

As  we  have  heretofore  announced,  the  best  guide  for 
determining  value  is  the  necessary  cost  of  acquiring 
similar  property,  capable  of  the  same  service,  or  what 
we  conceive  to  be  the  same  thing,  the  investment  that 
will  be  required  to  enable  one  to  render  an  equivalent 
service  to  that  rendered  by  this  company. 

The  ordinary  test  of  value  is  income — what  a  given 
property  will  earn  is  generally  accepted  as  the  best  test 
of  what  it  is  worth.  But  this  problem  cannot  be  solved 
in  that  way.  Income  itself  or  rate  of  return  based  on 
valuation  cannot  be  taken  to  be  the  measure  of  value. 
Such  an  attempt  obviously  can  lead  to  no  result.  Nor 
will  it  do  to  say  that  the  value  of  the  whole  property  is 
to  be  determined  by  the  present  market  value  of  the 
stocks  and  bonds.  If  such  a  rule  were  followed,  rates 
would  have  to  be  fixed  upon  the  basis  of  the  market 
value  of  these  securities,  and,  naturally,  in  view  of  the 
supposed  rule,  the  market  value  would  mount  without 
limit.  If  investors  were  assured  of  a  return  upon  what- 
soever sum  they  saw  fit  to  invest,  there  would  be  no 
reasonable  limit  to  the  price  they  would  be  willing  to 
pay  for  stocks  and  bonds.  Some  other  rule  must  there- 
fore be  adopted.  The  principle  applied  by  many  courts 
has  been  what  is  known  as  the  "reproductive  method". 
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This  is  an  attempt  to  measure  value  by  finding  the 
worth  of  each  particular  piece  of  structural  property, 
and  of  each  of  the  other  elements,  including  franchise 
and  other  intangible  value.  It  is  contended  that  the  sum 
of  these  parts  necessarily  gives  a  total  valuation. 

It  has  always  seemed  to  us  a  fundamental  error  was 
involved  in  attempting  to  put  independent  values  upon 
the  elements  going  to  form  the  unit  which  the  properties 
of  this  company  represent.  As  a  unit,  they  are  capable 
of  great  service,  whereas,  if  resolved  into  original  ele- 
ments, they  would  not  be  nearly  as  useful  or  efficient 
for  the  purposes  for  which  they  are  now  used,  and  cost 
of  operation  would  be  largely  increased. 

It  is  not  a  difficult  matter  to  determine  the  value  of 
the  Merced  lands,  purely  as  lands,  but  it  is  altogether  a 
different  thing  to  fix  in  dollars  and  cents  what  the  effect 
of  the  withdrawal  of  those  lands  from  the  unit  would 
have  upon  the  value  of  the  remainder  for  the  pur.  ose 
for  which  it  is  used,  and  to  be  used.  Suppose,  for  in- 
stance, that  the  Alameda  system,  all  of  which  is  valued 
by  Mr.  Grunsky  at  five  million  dollars,  were  disposed  of 
for  that  figure,  would  the  Peninsula  properties  be  worth 
as  much  in  proportion  as  they  are  as  part  of  the  unit 
system  of  complainant?  Where  could  other  lands  and 
water  rights  be  obtained  to  answer  the  pressing  needs 
of  San  Francisco  for  five  million  dollars,  or  twice  that 
sum?  The  defendants  attempt  to  laugh  down  our  claim 
that  the  property  has  a  unit  value  separate  and  apart 
from,  and  in  addition  to,  the  various  elements  which 
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make  the  unit.  And  yet  if  a  few  of  the  elements  making 
the  unit  were  withdrawn,  while  the  remaining  elements 
would  be  worth  all  they  allow  for  them,  it  would  seem 
to  require  only  the  statement  of  the  fact  to  show  that  as 
separate  elements  they  would  not  be  nearly  as  valuable 
as  a  combined  whole. 

In  a  work  on  economics  entitled  "Positive  Theory  of 
Capital",  by  Bohm-Bawerk,  a  German  economist  of  very 
high  standing,  it  is  said: 

"It  very  often  occurs  that,  in  order  to  obtain  an 
economic  utility,  several  goods  require  to  co-operate 
in  such  a  way  that,  if  one  good  falls  out  of  its 
place,  the  utility  cannot  be  obtained,  or  cannot  be 
completely  obtained.  Goods  whose  uses  thus  sup- 
plement each  other  we  may  follow  Menger  in  calling 
complementary  goods.  Thus,  for  instance,  paper, 
pen  and  ink,  needle  and  thread,  cart  and  horse,  bow 
and  arrow,  right  and  left  hand  gloves,  and  so  on, 
are  complementary  goods.  This  complementary 
character  obtains  generally,  indeed  almost  univer- 
sally, among  productive  goods. 

"The  total  value  of  the  complete  group  adapts 
itself,  as  a  rule,  to  the  amount  of  the  marginal 
utility,  which  it  is  capable  of  affording  as  a  group. 
If,  for  instance,  three  goods,  A,  B,  and  C,  form  a 
complementary  group,  and  if  the  smallest  utility 
economically  obtainable  by  the  joint  employment  of 
these  three  goods  amounts  to  a  value  of  a  hundred, 
the  three  goods  A,  B,  and  C  taken  together  will  be 
worth  a  hundred. 

"The  only  exception  to  this  rule  occurs  in  those 
cases  where,  on  the  general  principles  with  which 
we  are  now  familiar,  the  value  of  a  good  is  to  be 
measured,  not  by  the  immediate  marginal  utility  of 


35 


its  own  class,  but  by  the  marginal  utility  of  other 
classes  of  goods  drawn  on  to  serve  as  substitutes. 
In  the  special  case  under  consideration  this  will 
occur  if  every  individual  member  of  the  complete 
group  is  replaceable  by  purchase,  or  production,  or 
even  by  taking  a  substitute  out  of  some  other  iso- 
lated employment,  and  if,  at  the  same  time,  the  total 
sum  of  the  utility  which  the  substituted  goods  would 
otherwise  (in  isolation)  have  had  is  less  than  the 
marginal  utility  they  afford  as  combined.  If  the 
latter,  for  instance,  amounts  to  100,  while  the  sub- 
stitutionary value,  the  value  of  the  three  members 
individually,  is  only  20,  30,  and  40 — that  is  in  all 
90, — the  thing  that  depends  on  the  group  of  three  is 
not  the  obtaining  of  the  combined  utility  of  100 — 
which  is,  in  any  case,  assured  by  the  substitutionary 
goods — but  only  the  obtaining  of  the  smaller  utility, 
the  90,  which  fails  of  its  provision  when  the  mem- 
bers are  taken  away  and  become  substitutes  in  the 
group.  Since,  however,  in  such  cases  the  comple- 
mentary character  has,  properly  speaking,  no  influ- 
ence on  the  formation  of  value,  and  the  value  is 
simply  determined  according  to  the  ordinary  laws 
already  familiar  to  us,  we  need  not  give  any  sep- 
arate consideration  to  this.  In  what  follows,  then. 
I  shall  give  particular  attention  only  to  the  normal 
case,  where  the  marginal  utility  attainable  by  goods 
in  joint  employment  is,  at  the  same  time,  the  true 
marginal  utility. 
******* 

"First,  if  none  of  the  members  admits  of  any  use 
other  than  the  joint  use,  and  if,  at  the  same  time, 
no  one  member  which  co-operates  towards  the  joint 
utility  can  be  replaced,  then  one  single  member  has 
the  full  total  value  of  the  group,  and  the  other 
members  are  entirely  valueless.  Suppose,  for  in- 
stance, I  pay  five  shillings  for  a  pair  of  gloves,  five 
shillings  is  the  total  value  of  the  pair.  If  I  lose 
one  of  the  gloves  I  lose  the  whole  utility,  and.  with  it. 
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the  whole  value  of  the  pair ;  and  the  remaining  glove 
has  no  value.  Of  course  either  of  the  two  gloves 
equally  admits  of  either  valuation,  and  it  is  simply 
circumstances  that  decide  which  of  them  is  to  rank 
as  all,  and  which  as  nothing — the  glove  needed  to 
complete  the  pair,  or  the  useless  single  glove.  Cases 
of  this  kind  are  relatively  scarce  in  practical  life. 

"  Second,  and  more  common,  is  the  case  where 
the  individual  members  of  the  group  can  afford  an- 
other, though  a  less  utility  outside  of  their  joint 
employment.  Here  the  value  of  the  single  member 
does  not  lie  between  everything  and  nothing,  but 
between  the  amount  of  the  marginal  utility  which 
it  is  capable  of  affording  in  isolation  as  minimum, 
and  the  amount  of  the  joint  marginal  utility,  after 
deducting  the  isolated  marginal  utility  of  the 
other  members,  as  maximum.  Suppose,  for  in- 
stance, that  three  goods,  A,  B,  and  C,  in  co-opera- 
tion afford  a  marginal  utility  of  100;  that  A  by 
itself  has  a  marginal  utility  of  10,  B  by  itself  of  20, 
and  C  by  itself  of  30;  the  value  of  A  is  determined 
as  follows :  If  a  merchant  owns  this  good  by  itself 
he  can  get  from  it  only  its  isolated  marginal  utility 
of  10,  and  the  value  of  the  good,  accordingly  is  only 
10.  But  suppose  he  owns  the  whole  group,  and  is 
asked  to  sell  or  give  away  the  good  A  out  of  that 
group,  what  he  has  to  consider  is  that,  with  the 
good  A  he  can  get  a  marginal  utility  of  100;  with- 
out, only  the  smaller  (isolated)  utility  of  the  goods 
B  and  C,  that  is  20  plus  30  equals  50;  and  that  ac- 
cordingly, on  the  having  or  losing  of  the  good  A 
depends  a  difference  in  value  of  50.  As  complement 
of  the  group  it  is,  therefore,  worth  100 — (20  plus 
30)  equals  50;  as  an  isolated  good  it  is  worth  only 
10.  Here  the  difference  in  value  is  not  so  extreme 
as  in  the  first  case,  but  still  it  is  very  considerable. 

"Third,  and  more  common  still,  is  the  case  where 
some  individual  members  of  the  group  are  not  only 
employed  for  other  purposes,  but  are,  at  the  same 
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time,  replaceable  by  other  goods  of  the  same  kind. 
For  instance,  building  ground,  bricks,  beams,  and 
labour  are  complementary  goods  in  the  building  of 
a  house.  But  if  a  few  carts  of  bricks,  intended  for 
the  building  go  astray  in  transit,  or  some  of  the 
labourers  engaged  for  the  job  refuse  to  work,  iu 
normal  circumstances  this  does  not  in  the  least 
hinder  the  obtaining  of  the  joint  utility — the  built 
house.  The  labourers  and  materials  are  simply  re- 
placed by  others." 

In  the  event  that  the  complementary  parts  of  a  whole 
system  are  to  be  valued,  therefore,  the  value  of  each  of 
the  elements  would  be  its  market  value  for  the  highest 
use  to  which  it  could  be  devoted. 

Defendants  say  that  many  facts  may  be  material  in 
determining  fair  present  value,  and,  among  others,  is 
the  estimated  substitutional  cost.  That  is  but  another 
way  of  saying  that  the  cost  of  another  available  system 
may  be  material  and  may  aid  in  reaching  a  correct 
result.  Substitutional  cost  cannot  logically  be  applied 
to  determine  value  of  structural  parts  of  the  plant,  and 
be  denied  application  when  determining  value  of  lands 
and  water  rights. 

If  the  method  of  ascertaining  value  by  the  cost  of 
substitutes  be  used  as  to  parts  of  the  property,  it  must 
be  applied  to  all  the  property.  It  must  be  applied  so 
as  to  provide  substitutes  for  all  elements  necessary  to 
form  a  unit,  which  will  perform  the  service  which  this 
unit  performs.  When  Judge  Hough — whose  method  of 
value  was  approved  by  the  supreme  court — said  that 
value,  from  meters  to  land,  meant  actual  or  reproductive 
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value,  he  was  but  expressing  in  another  form  that  it 
meant  the  cost  of  other  property  which  would  perform 
the  same  service.  He  said  the  reproductive  value  was 
the  same  thing  as  present  value  properly  considered. 
He  did  not  mean  by  reproductive  value  what  it  would 
cost  to  obtain  lands  in  subdivisions  identical  with  those 
of  the  gas  company,  or  situate  in  the  same  locality,  nor 
did  he  mean  engines  of  the  same  make,  nor  generators 
of  the  same  style  of  construction,  but  what  it  would  cost 
to  reproduce  a  plant  that  would  perform  an  equivalent 
service.  Reproductive  value  is  a  simple  expression  and 
it  means  nothing  more  and  nothing  less  than  cost  of  re- 
production, or  substitutional  cost,  as  defendants  call  it. 

Our  proposal  is  to  follow  the  principle  broadly.  It 
seems  to  us  that  the  rule  which  defendants  profess  to 
follow  must  be  founded  upon  the  theory  that  whatever 
it  will  cost  to  reproduce  or  substitute,  serves  as  a  guide 
for  ascertaining  value.  In  other  words,  value  is  here 
acknowledged  to  be  the  cost  of  reproduction  of  struc- 
tural elements.  It  should,  as  well,  be  taken  to  be  the 
measure  of  value  of  all  elements,  and  would  be,  we 
believe,  were  it  not  for  the  fact  that  the  element  of 
monopoly  of  nearby  sources  of  supply  becomes  a  factor 
when  the  rights  to  the  water  itself  are  considered,  and 
defendants  are  therefore  forced  to  change  their  ground, 
or  accept  a  high  valuation. 

If  we  take  as  an  example  a  given  dam,  defendants 
estimate  its  value  as  being  present  structural  cost,  the 
question  being  what  will  it  cost  us  to  fulfill  the  duty  this 
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structure  is  now  fulfilling;  and  when  the  answer,  exact 
or  approximate,  is  given,  that  is  taken  to  be  its  measure 
of  value.  Our  theory  is  that  instead  of  attempting  to 
apply  a  foot-rule  to  each  item,  we  should  rather  direct 
our  attention  to  the  ultimate  fact  to  be  ascertained: 
What  will  it  cost  us  to  furnish  San  Francisco  with 
water?  This  is  an  application  of  exactly  the  same  test 
which  it  is  sought  to  apply  above,  but  its  object  is  to 
discover  what  all  component  parts  are  worth  as  a  whole, 
as  they  now  stand,  and  not  what  a  filter  gallery  at 
Sunol,  or  a  pipe  system  at  Crystal  Springs,  standing  by 
itself,  is  worth.  Valuation,  we  believe,  will  be  discov- 
ered only  when  this  question  is  answered:  What  will 
it  cost  to  get  water  of  equal  purity,  quantity,  and  reli- 
ability with  that  of  the  Spring  Valley  Water  Company? 
The  results  should  be  identical  if  the  sums  to  be  added 
are  correctly  estimated. 

If,  as  an  example  of  the  above  reasoning,  it  is  sup- 
posed that  the  Spring  Valley  properties  should  be  to- 
tally annihilated,  water  would  be  obtained  from  another 
source.  If  it  cost  ten  million  dollars  to  thus  obtain  an 
equivalent  supply,  can  it  be  denied  that  this  cost  is  a 
valuable  guide  in  determining  value?  And  would  the 
fact  that  an  expenditure  of  fifty  million  dollars  is  re- 
quired make  that  figure  any  less  a  guide  upon  which 
reliance  must  be  placed?  This  bears,  therefore,  an  indi- 
rect relation  to  the  cost  of  any  individual  portion,  but  it 
can,  and  should  be,  material  only  so  far  as  each  part 
aids  in  the  performance  of  the  ultimate  object — the  fur- 
nishing of  water,  although  if  the  estimates  are  accurate, 
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they  will  show  total  cost  and  duplication  value,  the  in- 
tangible values,  such  as  franchise  or  going  concern,  hav- 
ing a  certain  elasticity  which  will  vary  in  accordance 
with  the  availability  of  other  supplies.  In  other  words, 
the  so-called  "substitutional  value"  is  taken  as  a  basis. 

We  think  your  Honor  was  mistaken  in  saying  in  your 
opinion  in  the  1908  case  that  these  principles  would  ' '  ab- 
11  solutely  defeat  the  very  object  of  government  regula- 
"  ticn".  The  object  of  granting  privileges  of  this  char- 
acter to  corporations,  and  of  allowing  all  to  compete, 
is  most  clearly  made  with  a  view  of  giving  the  fullest 
play  to  economic  laws  of  competition,  with  a  view  that 
every  individual  or  company  having  water  to  sell,  may 
have  a  fair  field,  and  no  favor,  and  leaving  each  com- 
petitor dependent  solely  upon  the  economic  merit  of  his 
source  of  supply.  It  was  not  intended  that  the  super- 
visors should  fix  rates  without  regard  to  the  natural 
laws  of  economics,  but,  rather,  that  such  laws  should  be 
strictly  heeded,  and  that  no  company  or  individual 
should  be  permitted  to  take  temporary  advantage  there- 
of by  charging  rates  which  the  value  of  the  property  did 
not  warrant. 

Your  Honor  did  not  give  approval  to  this  theory  of 
value  in  the  1908  case.  We  propose  now  to  examine 
your  opinion  in  detail.    You  said : 

"Even  if  permissible,  a  valuation  of  the  plant 
based  on  the  estimated  cost  of  the  next  available 
substitutional  system,  is  at  best  problematical. 
There  may  be  other  equivalent  substitutes  which  are 
cheaper. ' ' 
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We  agree  that  there  may  be  other  substitutes  which 
are  cheaper.  That  seems  to  us  to  be  one  check  upon, 
and  proof  of,  our  contention.  Surely,  if  there  is  an 
equivalent  system  which  can  perform  satisfactory  ser- 
vice, the  limit  of  value  of  the  Spring  Valley  plant  as  a 
unit  is  fixed  by  the  cost  of  such  equivalent  system.  The 
opinion  proceeds  to  say: 

"We  must  reckon  not  only  with  the  uncertainties 
of  the  estimate  itself,  with  the  relative  serviceability 
and  permanency  of  the  substitute  system,  with  the 
relative  quantity  and  quality  of  water  which  it  is 
capable  of  furnishing,  but  also  with  undiscovered 
and  overlooked  elements  which  may  greatly  affect 
the  cost." 

This  is  doubtless  true.  Relative  serviceability  and 
permanency  must  be  considered,  and  also  the  quality 
and  quantity  of  water  obtainable  from  each  system ;  but 
if  it  is  proved  that  an  equal  quantity  of  water,  of  equal 
purity,  but  less  reliable  as  to  service,  will  cost  a  certain 
amount,  the  uncertainties  vanish.  The  exact  elements  in 
favor  of  complainant  need  not  be  ascertained,  when  it  is 
evident  that  the  substitute  will  not  furnish  a  more  ade- 
quate supply.  It  must  then  be  acknowledged  that  com- 
plainant's properties  are  at  least  worth  the  estimate 
placed  on  the  other.  Hering,  Schuyler,  Adams,  Schuss- 
ler  and  Grunsky  all  agree  that  Spring  Valley  ranks  first 
in  reliability  of  service.  All  except  Grunsky  agree  that 
complainant's  water  is  of  better  quality  than  any  which 
can  be  availed  of  from  the  Tuolumne,  and  Grunsky  ac- 
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knowledges  that  the  water  of  the  Spring  Valley  Com- 
pany is  of  good  quality. 

I  shall  have  occasion  later  on  to  call  your  Honor's 
attention  to  a  report  of  the  hospital  committee  of  the 
board  of  supervisors  on  the  subject  of  the  purity  of  the 
Spring  Valley  supply. 

We  also  have  actual,  detailed  evidence  as  to  what  the 
new  system  will  cost.  In  any  event,  difficulty  of  com- 
putation is  never  a  proper  ground  for  refusal  to  act,  if 
the  method  proposed  is  correct. 

The  next  suggestion  in  the  opinion  on  this  subject  is : 

"To  say  the  value  of  the  Spring  Valley  land  and 
water  rights  for  rate-fixing  purposes  is  to  be  meas- 
ured by  the  cost  of  the  Tuolumne  system,  is  to  say 
that  the  price  of  Spring  Valley  water  should  be 
fixed  by  comparison  with  the  cost  of  bringing  water 
from  Hetch-Hetchy.  The  same  method  was  applied 
to  railroad  charges  when  rates  were  based  on  the 
cost  of  hauling  freight  by  mule  teams,  that  mode  of 
transportation  being  the  next  most  available  sub- 
stitute. ' ' 

We  think  your  Honor's  analogy  is  not  apt.  The  prop- 
osition as  such  that  the  value  of  Spring  Valley  is  to  be 
measured  by  the  value  of  the  Tuolumne  system  has,  at 
no  time,  been  advanced.  The  principle  has  never  been 
suggested.  What  we  do  maintain  is  that  value  is  meas- 
ured by  the  .cost  of  the  most  available  adequate  substi- 
tute. If  water  could  be  obtained  of  equal  quality  and 
quantity  from  other  sources,  the  cheapest  possibility 
would  be  the  limit  of  value.    This  much  defendants  con- 
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cede,  but  defendants'  witnesses  themselves  eliminate  the 
other  supplies  for  various  reasons,  and  Tuolumne  alone 
remains.  It  results  from  the  application  of  the  prin- 
ciple, and  is  not  a  part  of  it.  The  Tuolumne  supply  is, 
so  far  as  appears,  the  only  available  substitute.  We 
are  comparing  one  water  plant  with  one  proposed  to  be 
used  by  the  defendants  as  a  substitute. 

The  Court.  Did  you  not,  during  your  argument,  base 
your  claim  on  the  cost  of  the  Hetch-Hetchy  system,  the 
Tuolumne  system? 

Mr.  McCutchen.  The  distinction  that  I  am  endeav- 
oring to  draw  now  is  that  we  do  not  say  that  the  value 
of  our  plant  is  the  cost  of  the  Tuolumne  system  simply 
because  it  is  the  Tuolumne  system,  but  that  it  is  the 
value  of  the  Tuolumne  system  because  the  Tuolumne 
system  has  been  shown  to  be  the  cheapest  and  the  most 
available.  I  do  not  think  there  is  any  conflict  between 
the  position  I  am  taking  now  and  the  position  which  we 
took  in  the  argument  before  your  Honor  in  1908. 

The  comparison  as  to  railroads  and  mule  teams  so 
evidently  involves  different  utilities  that  it  does  not 
seem  to  have  any  bearing  on  the  case  presented  here, 
nor  on  the  applicability  of  our  theory  of  value. 

If,  instead  of  suggesting  that  this  theory  of  valuation 
recalled  the  attempted  justification  by  railroad  com- 
panies of  charges  based  upon  cost  of  hauling  freight  by 
mule  teams,  your  Honor  had  made  a  comparison  of 
rates  charged  by  an  existing  road,  with  those  for  which 
another  road  between  the  same  points  could  afford  to 
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carry  it,  it  would  have  come  nearer  the  case  we  are  con- 
sidering. 

We  are  impounding  water  in  reservoirs,  conveying  it 
in  pipes,  and  distributing  it  to  consumers ;  the  plant  pro- 
posed contemplates  impounding  water  in  reservoirs,  con- 
veying it  in  pipes,  and  distributing  it  to  consumers,  just 
as  we  do.  A  definite  service  is  involved  in  each  case — 
the  same  service  is  involved  in  each  case — the  same 
character  or  method  of  service  is  involved  in  each. 

The  opinion  then  contains  the  following: 

"The  owner  of  private  property  sets  the  price  at 
which  others  may  buy  or  use  it;  he  cannot  be  com- 
pelled to  accept  less;  this  is  his  right  of  contract, 
but  when  he  devotes  his  property  to  public  use,  he 
must  submit  to  the  right  of  the  public  to  regulate 
his  compensation  for  such  use  down  to  what  is  just 
both  to  himself  and  to  the  public,  and  that  compen- 
sation is  to  be  based,  not  on  the  cost  of  the  next 
available  substitute,  but  on  a  fair,  reasonable  value 
of  the  property  at  the  time  it  is  used  for  public 
convenience.  While  the  cost  of  a  substitute  system 
may  be  considered  in  finding  the  reasonable  value 
of  the  Spring  Valley  plant,  it  cannot  be  a  controlling 
element.  Otherwise,  by  securing  control  of  all  avail- 
able sources  from  which  water  can  be  brought  to 
San  Francisco,  the  company  might  force  a  greatly 
exaggerated  value  upon  its  plant  for  rate-fixing  pur- 
poses, and  thus  absolutely  defeat  the  very  object  of 
government  regulation. ' ' 

This  extract,  we  submit,  presents  the  actual  question 
for  the  first  time  in  the  course  of  the  opinion.  It  is 
conceded  by  the  court  that  the  owner  of  private  prop- 
erty sets  the  price  at  which  others  may  buy  it,  and  that 
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any  increase  in  valuation  inures  to  him;  but  it  is  ad- 
vanced that  when  property  is  devoted  to  a  public  use, 

"he  must  submit  to  the  right  of  the  public  to  reg- 
ulate his  compensation  *  *  *  to  what  is  just,  both 
to  himself  and  to  the  public", 

and  that  compensation  is  based  on  a  fair,  reasonable 
value,  not  on  substitutional  cost.  What  the  meaning  is, 
which  the  court  intends  to  convey,  is  not  clear.  If  it 
may  be  taken  to  say  that  the  right  of  regulation  in- 
cludes the  right  to  fix  an  arbitrary  valuation  to  suit  the 
public  pocket-book,  and  is,  in  that  sense,  fair,  we  think 
it  has  no  substantial  basis.  The  supreme  court  in  its 
latest  decision  has  held  that  until  an  actual  hardship 
is  worked  upon  the  public,  fairness  to  the  corporation, 
and  not  to  the  public,  must  be  taken  as  a  test;  and  it 
has  refused  to  decide  what  the  result  will  be  when  actual 
hardship  is  worked. 

Furthermore,  our  contention  is  not  that  the  fair,  rea- 
sonable value  is  not  the  sum  upon  which  rates  must  be 
fixed.  We  have  granted  that  from  the  start.  We  have 
only  maintained  that  total  value  can  more  nearly  be  as- 
certained by  adopting  our  principle.  But  the  point  upon 
which  the  disagreement  rests,  we  believe,  is  shown  in 
the  sentence, 

"otherwise,  by  securing  control  of  all  available 
sources  from  which  water  can  be  brought  to  San 
Francisco,  the  company  might  force  a  greatly  ex- 
aggerated value  upon  its  plant  for  rate-fixing  pur- 
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poses,  and  thus  absolutely  defeat  the  very  object 
of  government  regulation." 

We  submit  that  this  announces  the  principle  that  ap- 
preciation in  total  value,  due  to  the  monopolistic  fea- 
ture growing  out  of  the  ownership  of  all  available 
sources  shall  not  be  allowed,  because  the  service  is  im- 
pressed with  a  public  use,  and  that  this  item  of  valua- 
tion, inseparable  from  the  whole,  will  be  disregarded. 

We  have  previously  demonstrated  the  error  of  this 
view.  The  property  may  be  subject  to  rights  in  the  pub- 
lic, but  it  continues  to  be  a  subject  of  private  ownership. 
There  has  been  an  exercise  of  supervisory  police  power 
only — no  element  of  value  has  been  taken  by  the  public, 
and  subtracted  from  corporate  assets,  and  when  valua- 
tion is  at  issue,  the  element  of  monopoly,  if  it  exists,  has 
as  much  value  in  the  case  of  a  public  as  in  the  case  of  a 
private  corporation.  The  very  fact  that  "  water  is  a 
necessity  of  life"  proves  the  value  of  its  control.  It 
must  be  given  to  the  public,  but  that  in  no  way  lessens 
its  value.  The  fact  that  all  surrounding  sources  are  in 
the  hands  of  one  corporation  is  an  element  of  value 
accruing  to  the  corporation,  and  not  to  the  public.  In 
other  words,  regulation  extends  only  to  use  and  income. 
It  neither  attempts  to,  nor  does  it  in  fact,  lessen  value. 
We  believe  that  the  court  has  failed  to  make  this  dis- 
tinction. 

It  is  difficult,  however,  to  see  how  control  of  all 
available  sources  of  supply — unless  they  are  useful,  or 
likely  to  become  useful,  in  rendering  the  service — can 
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have  any  effect  in  determining  the  value  of  those  in  use. 
And  this  would  none  the  less  be  true,  whether  unused 
sources  belonged  to  the  company  or  to  another. 

If  there  were  fifty  reservoir  sites  within  forty  miles 
of  San  Francisco,  all  owned  by  the  company,  the  three 
or  four  used  would  be  neither  more  nor  less  valuable 
because  the  company  owned  the  entire  fifty.  This  sug- 
gestion in  the  opinion  confounds  value,  or  more  properly 
the  method  of  ascertaining  value,  with  the  power  of 
regulation.  If  the  acquisition  of  all  available  sources 
has  any  effect  in  the  ascertainment  of  value  of  the  prop- 
erties used,  the  rate-fixing  agency  must  consider  it  in 
ascertaining  value.  No  matter  by  whom  owned,  the 
agency  has  the  power  to  regulate.  It  is  not  contem- 
plated that  it  shall  either  make  or  unmake  value.  It 
must  take  the  value  as  it  is;  and  the  actual  value  as  it 
exists  it  must  use  as  the  basic  element  for  fixing  rates. 
It  is  the  existence  or  non-existence  of  other  sources  of 
supply,  and  not  their  ownership  which  is  the  determining 
factor.  But  if  their  ownership  by  complainant  made  its 
existing  properties  more  valuable,  the  rate-fixing  body 
would  be  compelled  to  allow  the  additional  value.  The 
additional  value  would  not  at  all  be  referable  to,  nor 
controlled  by,  the  power  of  governmental  regulation.  If 
there  were  other  sources  of  supply,  whether  owned  by 
complainant  or  someone  else,  from  which  water  of  good 
quality  could  be  furnished  to  meet  the  entire  demand  in 
San  Francisco,  and  capable  of  the  same  expansion  as  is 
claimed  for  this  property,  and  there  was  no  question 
that  the  cost  of  the  substitute  svstem  would  not  exceed 
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one  half  of  the  sum  which  the  existing  plant  has  cost, 
no  one  would  say  the  existing  plant  was  worth  more 
than  the  cost  of  the  new  plant. 

The  object  of  government  regulation  was  to  limit  the 
charges  which  purveyors  of  water  might  make.  It  was 
not  to  introduce  any  rule  for  ascertaining  value,  nor  to 
change  the  prevailing  rules  of  law  on  that  subject.  The 
measure  of  value  of  this  property,  leaving  franchise  out 
of  consideration,  is  as  it  would  be  if  there  were  no  pro- 
vision for  regulation  of  charges.  It  is  therefore  illogical 
to  say  that  the  acquisition  of  property  would  defeat  reg- 
ulation. It  could  not  have  any  such  effect  or  result. 
The  power  to  regulate  exists,  regardless  of  ownership, 
and  value  is  to  be  determined  as  if  there  were  no  power 
to  regulate.  If  complainant  owned  all  available  supplies, 
any  not  used  for  a  public  purpose  could  be  taken  from 
it  in  the  exercise  of  eminent  domain.  If  it  owned  them 
all,  and  San  Francisco  needed  them  all,  the  cost  of  their 
utilization  for  San  Francisco  ought  very  largely  to  influ- 
ence the  value  of  those  now  used.  The  power  of  regula- 
tion might,  in  the  estimation  of  the  public,  who  buy  and 
sell  securities  of  the  corporation  owning  them,  affect  the 
market  value  of  such  securities,  but  in  no  event  could 
the  other  sources  be  so  used  as  to  limit  the  power  to 
regulate. 

The  cost  of  getting  water  to  San  Francisco  is  the  test 
of  value,  no  matter  by  whom  it  may  be  accomplished. 

Again,  the  value  of  other  sources  of  supply  would  be 
no  greater  and  no  less  if  owned  by  complainant  than  if 
owned  by  others.     What  I  mean  by  this  is  that,  if  there 
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were  an  entirely  independent  system  capable  of  supply- 
ing all  the  water  needed  by  San  Francisco,  presently  and 
in  the  future,  such  system  would  have  the  same  value  if 
owned  by  a  stranger  as  it  would  have  if  owned  by  com- 
plainant. As  the  existence  of  other  sources  does  not 
now  defeat  the  object  of  government  regulation  of  com- 
plainant's charges,  their  acquisition  by  complainant 
could  not  possibly  have  that  effect.  Their  value  or  the 
cost  of  their  utilization  may,  and  we  claim  does,  affect 
the  value  of  the  existing  plant,  but  this  is  by  the  applica- 
tion of  an  economic  law,  and  is  entirely  apart  and  dis- 
tinct from  the  exercise  of  the  power  to  regulate. 

It  is  a  law  of  economics  that  a  property  is  worth  what 
similar  property  will  cost.  Similar  property,  in  this 
case,  is  property  that  will  perform  the  same  service.  It 
is  not  necessary  in  order  that  this  method  of  value  may 
be  applied  that  the  two  plants  should  have  the  same 
number  of  pumping  stations,  although  these  elements 
may  have  a  bearing  upon  the  risk,  the  cost  of  operation 
and  the  amount  of  depreciation.  If  the  value  of  a  plant 
in  the  case  supposed  is  the  limit  of  the  value  of  the  exist- 
ing plant,  it  is  because  it  will  perform  the  same  service, 
it  will  do  all  that  the  existing  plant  is  doing.  On  the 
other  hand,  if  the  existing  plant  will  do  all  that  the  new 
plant  can  do,  and  the  construction  of  the  new  plant  is 
feasible,  and  its  source  is  available,  then,  as  it  is  the 
limit  of  value  in  the  one  case,  so,  as  it  seems  to  us,  it 
follows  that  it  is  an  invaluable  guide  in  ascertaining 
value  in  the  other. 
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The  property  we  are  considering  is  a  water  supply. 
Any  other  water  supply  which,  next  to  this  one,  is  most 
available  for  the  purpose,  is  similar  property  within  the 
meaning  of  the  economic  law  which  we  have  invoked. 

It  may  be  suggested,  however,  as  your  Honor  did  in 
your  opinion  in  the  1908  case,  that  the  valuation  of  the 
plant  based  upon  the  cost  of  the  next  available  substitu- 
tional system,  is  at  best  problematical;  that  there  may 
be  other  equivalent  substitutes  which  are  cheaper,  and 
that  we  must  reckon  not  only  with  the  uncertainties  of 
the  estimate  itself,  with  the  relative  serviceability  and 
permanency  of  the  substitute  system,  with  the  relative 
quantity  and  quality  of  water  which  it  is  furnishing,  but 
also  with  undiscovered  and  overlooked  elements  which 
may  greatly  affect  the  cost.  This  does  not  at  all  mili- 
tate against  the  reliability  of  the  rule  where  there  is  no 
cheaper  substitute  than  the  one  considered — when  the 
uncertainties  with  reference  to  the  estimate  itself  have 
all  been  practically  resolved  in  favor  of  the  complainant, 
where  the  relative  serviceability  and  permanency  of  the 
substitute  system  are  shown  not  to  be  comparable  with 
those  of  the  existing  system,  and  where  the  relative 
quantity  and  quality  of  water  which  the  substitute  will 
furnish  does  not  seem  to  be  in  favor  of  the  substitute 
system  as  against  the  existing  one.  This  phase  of  the 
matter  was  presented  to  your  Honor  on  application  for 
preliminary  injunction  in  another  case.  Only  a  small 
part  of  the  record  in  this  case  was  before  you,  and  I 
feel  warranted  in  believing  that  you  will  approach  the 
determination  of  this  question,  as  now  presented,  un- 
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influenced  by  the  opinion  expressed  on  an  interlocutory 
proceeding  in  a  later  case. 

Your  Honor  can  well  afford  to  take  this  branch  of  the 
case  where  the  city  was  content  to  leave  it,  and  indeed 
as  the  city  made  it.  Before  these  suits  were  brought, 
the  city  instructed  its  engineer  to  make  an  examination 
of  the  various  water  supplies  available,  and,  after  de- 
termining the  most  available,  to  prepare  plans  for  the 
transportation  of  the  water  to,  and  its  distribution  in, 
San  Francisco.  Complying  with  this  instruction,  Mr. 
Grunsky,  the  then  city  engineer,  examined  all  the  sup- 
plies which  were  considered  as  possibly  available,  and 
reported  that  the  one  which  is  referred  to  throughout 
the  record  as  the  Tuolumne  system  was  immeasurably 
the  best,  and  the  records  of  the  board  of  supervisors 
show  that  that  system  was  selected  by  the  city.  Upon 
the  subject  of  its  availability  and  desirability,  Mr.  Grun- 
sky said,  I  quote  now  from  Municipal  Reports,  1900-01, 
at  page  430: 

"On  the  basis  of  the  facts  herein  set  forth,  and 
the  comparisons  made  between  nearby  sources  of 
supply  and  the  rivers  of  the  Sierra  Nevada  Mount- 
ains, it  has  seemed  desirable  to  recommend  that  the 
immediate  further  examinations  be  confined  to  a 
single  Sierra  Nevada  stream  and  to  the  maturing  of 
a  single  independent  project. 

"The  Tuolumne  Eiver  project  presents  the  most 
attractive  features.  It  has  therefore  been  recom- 
mended that  a  complete  general  plan  of  works  for 
the  utilization  of  water  from  this  river  be  made  with 
a  cost  estimate  based  on  less  reconnaissance  work 
and  more  definite  selections  of  location  of  canals, 
pipe  lines  and  structures  than  have  been  available 
in  making  the  financial  forecast  hereinabove  pre- 
sented. ' ' 
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Again,  he  said,  and  I  quote  now  from  his  testimony, 
page  235 : 

"The  proposed  water  works,  for  the  utilization 
of  that  Sierra  Nevada  source  of  supply  which  at 
present  seems  the  most  available,  will  include  stor- 
age works  on  Tuolumne  River  at  Hetch-Hetchy 
Valley." 

From  a  letter  addressed  by  the  Board  of  Public  Works 
to  the  Board  of  Supervisors,  found  at  page  235  of  de- 
fendants' testimony,  I  quote  the  following,  from  page 
228  of  defendants'  testimony: 

"  'Gentlemen: — The  information  presented  to  the 
Board  of  Public  Works  and  to  the  Supervisors  dur- 
ing the  last  fiscal  year  relating  to  the  investigation 
of  the  various  available  sources  of  water  supply,  as 
set  forth  in  the  Progress  Report  heretofore  submit- 
ted, establishes  Tuolumne  River  as  the  most  avail- 
able source  of  supply  for  municipal  water  works 
entirely  independent  of  the  established  system  owned 
by  the  Spring  Valley  Water  Works.'  " 

I  ask  your  Honor  to  mark  the  language  of  the  letter: 

"establishes  Tuolumne  River  as  the  most  avail- 
able source  of  supply  for  municipal  water  works 
entirely  independent  of  the  established  system  owned 
by  the  Spring  Valley  Water  Works." 

I  still  quote  from  the  record  at  page  294 : 

"It  follows,  therefore,  that  as  applied  to  sources 
of  water  supply  the  term  'available'  is  not  neces- 
sarily applicable  to  every  source  of  supply  which 
could  be  utilized  if  it  were  the  only  source,  but  ap- 
plies strictly  only  to  the  few  sources  which  rank 
highest,  not  in  the  sense  of  facility  of  utilization, 
but  in  the  broader  sense  of  best  fulfilling  all  require- 
ments. 
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1 'Following  this  line  of  reasoning  to  its  logical 
conclusion,  the  process  of  elimination  can  be  carried 
on  until  but  a  single  source  of  supply  remains  un- 
der consideration,  being  singled  out  and  becoming  in 
fact  then  the  only  available  source." 

The  city  has,  therefore,  eliminated  the  possibility  of 
the  existence  of  other  equivalent  substitutes  which  are 
cheaper.  No  one  would  have  the  hardihood  to  say  upon 
this  record  that  any  such  exists.  If  there  is  one  propo- 
sition in  this  case  to  which  the  city  is  unalterably  com- 
mitted, it  is  that  the  Spring  Valley  system  and  the  Tuol- 
umne system  are  the  most  available  supplies  for  San 
Francisco.  The  company  has  not  selected  one  of  the 
many  sources  which  have  been  said  from  time  to  time 
to  be  adequate  to  the  needs  of  the  city  and  used  the 
cost  of  its  utilization  for  comparison,  but,  after  the  city 
has,  as  far  as  its  officials  can  do  so,  committed  itself  to 
a  particular  system,  and  particularly  after  having  de- 
clared it  to  be  the  cheapest  that  can  be  acquired,  there 
cannot,  it  seems  to  us,  be  any  valid  objection  to  consider- 
ing the  cost  of  acquiring  the  proposed  plant  as  a  valu- 
able guide  in  arriving  at  the  value  of  complainant's 
properties,  assuming  that  the  former  is  capable  of  per- 
forming the  same  service  as  the  latter.  This,  as  we  have 
said,  is  but  the  application  of  an  economic  principle. 

Our  engineers  have  said,  and,  it  seems  to  me,  have 
logically  said,  that  as  San  Francisco  requires  our  ser- 
vice, as  another  source  of  supply  is  quite  available,  as 
the  water  coming  from  that  supply  will  be  no  greater  in 
quantity  and  no  better  in  quality  than  ours,  that  the 
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proper  way  to  determine  the  value  of  the  property  is  to 
ascertain  the  value  of  the  service,  with  the  cost  of  the 
substitutional  system  as  a  basis. 

The  method  of  our  engineers  was  to  ascertain  what 
it  would  cost  to  bring  in  the  Tuolumne  supply,  which 
they  treated  as  an  equivalent  service;  to  deduct  from 
that,  the  cost  of  reproducing  our  structural  properties, 
and  to  take  the  difference  as  the  value  of  our  real  estate 
and  water  rights.  And  why  is  not  that  a  logical  and 
reliable  guide  for  the  ascertainment  of  value? 

We  are  considering  two  plants  that  are  designed  for 
the  same  service;  each  will  render  that  service.  The 
preponderance  of  testimony  is  that  the  existing  plant 
will  render  it  more  satisfactorily  than  the  plant  to  be 
constructed.  Is  not  the  value  of  the  one  very  largely 
controlled  by  the  cost  of  constructing  the  other? 

As  having  a  very  marked  bearing  upon  this  subject, 
I  call  your  Honor's  attention  to  the  fact  that  Grunsky 
says  the  ideal  system  for  San  Francisco  would  be  a  com- 
bination of  his  Tuolumne  plan  with  the  peninsula  sys- 
tem of  this  company.  In  that  event,  one  pipeline  from 
Tuolumne  would  be  laid  for  the  present.  Such  a  com- 
bination, according  to  him,  would  be  an  infinitely  better 
system,  an  infinitely  more  reliable  system,  an  infinitely 
more  efficient  system  in  every  way  than  the  Tuolumne 
alone.  He  says  that  large  storage  capacity  is  almost 
indispensable,  and  that  it  is  a  problem  where  that  is  to 
be  found,  unless  the  property  of  the  Spring  Valley  is 
invaded.     So  that  it  cannot  for  a  moment  be  assumed 
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that  these  properties  of  the  complainant  are  not  vitally 
necessary  to  the  citizens  of  San  Francisco.  What  supe- 
riority can  the  plant  whose  source  is  at  a  distance  of 
nearly  200  miles  have  over  the  property  which  we  own? 
It  is  true,  Grunsky  thinks  he  will  get  water  in  greater 
quantity,  and  of  better  quality  from  Tuolumne  than  can 
be  had  from  our  property,  and  yet  he  is  candid  and 
honest  enough  to  say  that  our  water  is  good.  If  it  is 
good,  if  the  city  needs  it,  if  the  city  uses  it,  upon  what 
rational,  fair,  or  honest  theory  can  she  refuse  to  com- 
pensate us  for  it,  as  her  citizens  will  have  to  pay  for 
the  water  which  she  proposes  to  bring  here?  Is  it 
within  the  possibilities  that  San  Francisco  wants  our 
property,  and  that  her  representatives  are  endeavoring 
to  depress  its  value,  or  more  properly,  the  value  of  the 
securities  held  by  its  stockholders,  in  order  that  they 
may  think  it  to  their  interest  to  sell  to  the  city  at  her 
own  price?  That  question  seems  to  convey  a  reflection, 
and  yet  I  think  it  is  warranted  by  what  is  found  in  one 
of  the  public  records  offered  in  evidence  in  this  case. 

The  following  was  contained  in  a  letter  addressed  to 
the  Spring  Valley  Water  Works  by  the  boarc1  of  su- 
pervisors, in  May,  1900.  It  was  addressed  by  a  Doard 
of  supervisors,  ten  of  the  members  of  which  are  defend- 
ants in  this  case.  It  called  for  an  offer  from  the  Spring 
Valley  Water  Works  to  the  City  of  San  Francisco 
for  the  sale  of  its  property.  And  in  order  to  show  the 
judicial  spirit  which  controlled  the  members  of  that 
board,  I  shall  read  a  portion  of  the  letter.  Your 
Honor  is  familiar  with  that  portion  of  the  opinion  of 
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Chief  Justice  "Waite  written  in  the  case  in  which  the 
highest  court  first  passed  on  the  constitutionality  of  the 
provision  of  the  present  constitution  regarding  the  fixing 
of  water  rates,  in  which  he  said  the  thought  was  not  to  be 
entertained  that  the  supervisors  would  not  act  judicially. 
Now.  let  me  give  you  an  evidence  of  the  judicial  action 
of  the  supervisors  in  dealing  with  the  subject.  '  As  I 
have  said,  this  letter  requested  a  price.  This  is  the  last 
paragraph  of  it : 

"The  Spring  Valley  Water  Works  is  also  re- 
quested to  bear  in  mind  that  any  over-valuation  of 
its  water  system  will  compel  the  people  of  San 
Francisco  to  look  elsewhere  for  their  water  supply, 
and  the  withdrawing  of  San  Francisco  as  a  market 
for  the  sale  of  the  company's  water  will  reduce  the 
value  of  the  company's  lands  to  what  they  are  worth 
for  agricultural  purposes  merely." 


ANALOGY  IN  BREACH  OF  CONTRACT  FOR  SALE  OF  GOODS  TO 
OUR  THEORY  ON  SUBSTITUTIONAL  BASIS. 

The  principle  upon  which  we  rely  is  not  by  any  means 
new.  It  has  not  been  applied  to  a  case  like  this  for  the 
very  good  reason  that  no  such  case  has  ever  arisen.  It 
has,  however,  repeatedly  been  applied  in  cases  involving 
a  breach  of  contract  for  the  sale  of  goods. 

The  general  rule,  stated  in  its  barest  terms,  is  that  in 
an  action  where  a  vendee  seeks  to  recover  from  a  vendor 
who  refuses  to  deliver  the  goods  called  for  by  the  con- 
tract, the  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  value  of  the  goods  at  the  date 
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fixed  for  delivery.  Where  the  goods  can  be  had  in  the 
market,  their  value  for  the  purposes  of  the  rule  will  be 
the  market  price.  If  there  is  no  market  price  at  the 
place  of  delivery,  then  the  criterion  of  value  will  be  the 
market  price  at  the  nearest  market. 

Where  there  is  no  market,  their  value  may  be  other- 
wise determined,  that  is,  by  the  price  of  the  best  substi- 
tute procurable. 

Benjamin  on  Sales,  Fifth  Edition,  p.  987. 

It  is  further  stated  that  where  at  the  time  when  the 
original  contract  was  made  the  goods  have  been  sub-sold 
or  are  bought  for  sub-sale,  the  following  rules  apply: 

A.  Where  there  is  a  market. 

It  is  the  buyer's  duty  upon  the  seller's  breach  to  buy 
the  goods  in  the  market  and  supply  the  sub-buyer,  thus 
keeping  down  his  damages,  and  then  the  seller  is  liable 
(in  the  absence  of  sub-damage)  for  the  difference  in 
price  as  general  damages. 

B.  Where  there  is  no  market. 

When  the  seller  fails  to  deliver,  the  buyer  may  buy 
the  best  substitute  procurable  for  the  goods  and  if  the 
sub-buyer  accepts  them,  charge  the  seller  the  difference 
in  price  as  general  damages. 

The  foregoing  propositions  stated  above  in  the  lan- 
guage in  which  they  are  set  forth  in  "Benjamin"  are 
borne  out  by  the  following  cases : 

Hinde  v.  Lidell,  Law  Reports,  10  Queen's  Bench 
265. 
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In  this  case  the  defendants  had  contracted  to  supply 
the  plaintiff  with  grey  shirtings  by  the  20th  of  October. 
They  were  informed  generally  that  the  shirtings  were 
intended  for  shipment,  but  had  no  notice  of  the  particu- 
lar sub-contract  which  the  plaintiff  had  made.  On  the 
15th,  the  defendants  told  the  plaintiff  that  they  would 
be  unable  to  execute  the  order  in  time.  There  being  no 
market  for  the  kind  of  shirtings  contracted  for,  the  plain- 
tiff procured  superior  shirtings  at  a  higher  price,  but  he 
received  no  advance  in  price  from  his  own  buyer.  It 
was  admitted  at  the  trial  that  the  substituted  shirtings 
were  the  nearest  in  quality  and  price  that  could  be  ob- 
tained in  the  market  for  delivery  by  the  20th  of  October. 
It  was  held  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  price  paid  for  the  substituted 
shirtings  and  the  defendants'  contract  price.  Blackburn, 
J.,  said  during  the  argument: 

1 '  There  was  no  market  for  this  particular  descrip- 
tion of  shirtings,  and  therefore  no  market  price;  in 
such  a  case  the  measure  of  damages  is  the  value  of 
the  thing  at  the  time  of  the  breach  of  contract,  and 
that  must  be  the  price  of  the  best  substitute  pro- 
curable." 

We  further  cite 

Rhind  v.  Freedley,  64  Atl.   963 — a  New  Jersey 
case. 

Plaintiff  in  this  case  was  a  sculptor  and  contracted 
with  the  defendants,  who  had  a  marble  quarry,  for  blocks 
of  marble  of  a  certain  size,  sawed  in  a  certain  way,  of  a 
certain  tone  and  character,  suited  for  a  certain  purpose. 
The    defendants    furnished    the    plaintiff    with    marble 
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wholly  different  from  that  ordered,  and  unsuitable  for 
plaintiff's  purpose.  The  rule  of  damages  to  apply  in 
such  a  case  is  shown  from  the  following  extract  from 
opinion : 

"Marble  of  the  quality  and  size  required  was  not 
procurable  in  the  Dorset  region,  and  the  plaintiff 
procured  what  he  needed  at  Rutland.  The  Rutland 
marble  is  said  to  have  been  of  a  better  quality  and 
more  expensive  than  the  best  Dorset  marble;  but 
there  is  evidence  justifying  an  inference  that  one  of 
the  defendants  suggested  that  a  substitute  be  pro- 
cured at  one  of  the  Rutland  quarries,  and  that  it 
was  in  pursuance  of  this  suggestion  that  the  plaintiff 
bought  to  meet  his  needs.  The  measure  of  damages 
in  such  a  case  is  the  difference  between  the  contract 
price  and  the  value  of  the  goods;  this  value  in  the 
case  of  goods  procurable  in  the  market,  is  the  mar- 
ket price,  but  when  there  is  no  market,  the  value  is 
determined  by  the  price  of  the  best,  i.  e.,  the  near- 
est substitute  procurable." 

Wall  v.  St.  Joseph  Artesian  Ice  &  Cold  Storage 
Co.,  87  Southwestern  574 — a  Missouri  case. 

Defendants  contracted  with  plaintiff  to  furnish  it  750 
metallic  ice-cans  of  a  peculiar  description  to  be  used  in 
the  manufacture  of  ice.  The  cans  were  to  be  delivered 
upon  the  date  specified.  Relying  upon  the  contract, 
plaintiff  entered  into  a  contract  to  supply  ice.  The  cans 
were  not  delivered  at  the  time  called  for  by  the  contract, 
and  in  order  to  fill  its  contracts  with  its  customers,  plain- 
tiff was  compelled  to  buy  quantities  of  ice  at  $2.50  per 
ton. 

For  the  purpose  of  fixing  the  damages,  evidence  was 
introduced  by  plaintiff  to  show  that  had  the  cans  been 
delivered,  it  would  have  been  in  a  position  to  manufac- 
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ture  the  ice  at  the  rate  of  $1.25  per  ton.  It  was  further 
shown  that  the  cans  could  not  have  been  secured  on  the 
market  at  the  time.  The  measure  of  damages  was  held 
to  be  the  difference  between  the  price  paid  for  the  ice 
by  plaintiff  and  the  cost  of  its  manufacture,  had  the  cans 
been  delivered,  thus  carrying  the  doctrine  that  the  best 
substitute  may  be  procured  by  the  injured  vendee  to  the 
point  of  allowing  the  best  substitute  for  the  product  of 
the  article  contracted  for  but  not  delivered. 

Crowley  v.  Burns  Boiler  Mfg.  Co.,  110  Northwestern 
969 — a  Minnesota  case,  affords  a  strong  instance  of  the 
rule  which  was  apparently  first  recognized  in  Hinde  v. 
Lidell,  supra.  The  plaintiff,  the  Crowley  Electric  Com- 
pany, entered  into  a  contract  to  supply  a  municipal- 
ity with  a  Burns  boiler.  It  had  a  contract  with  the 
Burns  Boiler  Manufacturing  Company,  the  sole  manufac- 
turer of  the  Burns  boiler,  and  the  defendant,  wherein 
that  company  agreed  to  supply  it  with  a  Burns  boiler 
for  the  sum  of  $2494.  The  price  which  it  was  to 
receive  from  the  municipality  was  $4100.  When  the  time 
for  delivery  came,  the  Burns  Boiler  Manufacturing  Com- 
pany delivered  an  unsatisfactory  boiler,  and  it  being 
impossible  to  secure  a  Burns  boiler  upon  the  market, 
the  plaintiff  found  itself  in  a  position  where  it  was  un- 
able to  keep  its  contract  with  the  municipality.  It  did, 
however,  purchase  another  kind  of  a  boiler,  which  was  as 
close  a  substitute  as  could  be  found.  The  municipality 
was  under  no  obligation  to  accept  this  in  lieu  of  the 
Burns  boiler,  but  it  did  accept  it  as  a  substitute,  and  did 
pay  a  sum  of  $4100  for  it.     It  was  held: 
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"Upon  these  facts  the  proper  measure  of  damages 
was  the  difference  between  the  contract  price  for 
the  Burns  boiler  and  the  amount  the  Crowley  Com- 
pany paid  for  the  substituted  boiler,  plus  whatever 
the  Crowley  Company  was  required  to  expend  in 
installing  and  removing  the  rejected  boiler.  Upon 
recovering  this  amount,  the  Crowley  Company  would 
have  been  placed  in  the  same  position  it  would  have 
occupied,  had  there  been  no  breach  of  the  contract.' ' 

So  we  say  here,  the  measure  of  value  is  reproductive 
value,  substitutional  cost,  value  of  an  equivalent  service. 

It  is  no  answer  to  say  we  have  devoted  our  property 
to  a  public  use.  That  had  been  done  in  the  San  Diego 
case  and  in  the  Consolidated  Gas  case. 

Now,  let  us  apply  the  rule  we  have  been  discussing  to 
the  case  presented  by  the  record.  We  shall  assume 
these  facts  to  be  established  for  the  purpose  of  this 
branch  of  the  argument,  namely : 

(1)  The  properties  of  complainant  are  used  and  use- 
ful in  supplying  water  to  San  Francisco ; 

(2)  It  is  actually  delivering  thirty-five  million  gallons 
of  water  per  day; 

(3)  It  is  not  possible  to  find  any  other  lands  or  water 
rights  within  100  miles  of  San  Francisco,  available  to  the 
city  as  a  water  supply,  including  necessary  storage; 

(4)  That  the  next  most  available  system  is  the  one 
described  by  Grunsky  as  the  Tuolumne  project ; 

(5)  That  the  city  of  San  Francisco  determined  in 
January,  1910,  to  issue  bonds  to  the  extent  of  $45,000,000 
for  the  purpose  of  acquiring  and  building  a  system  with 
Tuolumne  River  as  the  source  of  supply;  the  latter  sum 
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including,  however,  no  allowance  for  interest  during  con- 
struction. 

In  this  connection  I  call  your  Honor's  attention  to 
the  testimony  of  Mr.  Schussler,  found  at  page  628  of  the 
record,  containing  the  following  resolution  of  the  board 
of  supervisors,  which  was  passed: 

"Whereas:  the  acquisition  of  a  water  supply  is 
the  most  important  of  all  public  utilities  to  be  con- 
sidered by  the  public  of  the  City  and  County  of 
San  Francisco;  and 

"Whereas,  the  Board  of  Supervisors  deems  a  sup- 
ply from  the  headwaters  of  the  Tuolumne  River, 
in  the  Sierra  Nevada  mountains,  to  be  the  most 
available  source;  and, 

"Whereas,  there  is  now  pending  in  the  Depart- 
ment of  the  Interior  of  the  United  States  an  appli- 
cation of  the  City  and  County  of  San  Francisco  for 
reservoir  sites  at  Lake  Eleanor  and  Hetch-Hetchy 
Valley,  which  sites  are  necessary  for  the  purpose 
of  furnishing  the  city  and  county  with  a  sufficient 
and  never-failing  supply  of  good,  pure  and  whole- 
some water  from  said  source;  and, 

"Whereas,  no  proposition  to  create  a  bonded  in- 
debtedness for  the  acquisition  of  a  water  supply 
from  this  source  can  be  submitted  to  the  electors 
of  the  city  and  county  until  the  rights  and  reservoir 
sites  are  granted; 

"Now,  therefore,  be  it  resolved:  that  the  Board 
of  Supervisors  hereby  declares  that  it  is  necessary 
and  desirable  that  the  people  of  the  City  and 
County  of  San  Francisco  be  given  an  opportunity 
of  expressing  themselves  upon  the  proposition  of 
incurring  a  bonded  indebtedness  for  the  securing 
of  a  municipal  water  works,  and  that  it  is  the  in- 
tention of  tins  board  to  submit  the  question  of  the 
acquisition  of  such  works  to  the  electors  at  the 
earliest  possible  moment,  upon  favorable  action  by 
the  Secretary  of  the  Interior  upon  the  city's  appli- 


cation  for  reservoir  sites,  and  that  in  case  these 
applications  be  rejected  this  board  declares  its  in- 
tention to  at  once  take  such  steps  as  it  may  deem 
advisable  to  secure  a  municipally  owned  system." 


JUDICIAL  NOTICE  OF  AUTHOBIZATION  OF  $45,000,000  BOND 
ISSUE. 

The  authorization  of  the  bond  issue  which  followed 
the  passage  of  this  resolution  is,  we  submit,  a  matter  of 
common  knowledge. 

Courts  will  take  judicial  notice  of  those  facts  which 
are  so  notorious  as  not  to  need  proof.  The  rule  is  well 
stated  by  Professor  Thayer  in  his  Preliminary  Treatise 
on  the  Law  of  Evidence,  wherein,  of  those  matters  of 
which  judicial  notice  will  be  taken,  he  says: 

"And  then,  finally,  there  is  a  wide  principle,  cov- 
ering some  things  already  mentioned,  that  courts 
may  and  should  notice  without  proof,  and  assume 
as  known  by  others,  whatever,  as  the  phrase  is, 
everybody  knows.  The  application  of  such  a  prin- 
ciple must,  as  I  have  said,  leave  a  great  range  of 
discretion  to  the  courts;  only  in  a  large  and  gen- 
eral way  can  anyone  say  in  advance  what  are  and 
what  are  not  matters  of  common  knowledge." 

Wigmore,  in  his  recently  abridged  edition  of  his 
larger  work  on  Evidence,  says  that  the  classes  of  mat- 
ters which  are  authorized  to  be  judicially  noticed  are : 

A.  Matters  which  are  necessary  for  exercising  the 
judicial  functions  and  are  therefore  likely  to  be  already 
known  to  the  judge  by  virtue  of  his  office; 
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B.  Matters  which  are  actually  so  notorious  in  the 
community  that  evidence  would  be  unnecessary. 

The  Supreme  Court  of  the  United  States,  in  Brown 

et  al.  v.  Piper,  91  U.  S.  37 ;  23  L.  Ed.  200,  has  given  its 

sanction  to  the  same  rule.    Mr.  Justice  Swayne,  after 

enumerating  somewhat  in  detail  those  matters  of  which 

the  courts  will  take  judicial  notice,  stated  the  rule  as 

follows : 

"Courts  will  take  notice  of  whatever  is  generally 
known  within  the  limits  of  their  jurisdiction;  and, 
if  the  judge's  memory  is  at  fault,  he  may  refresh 
it  by  resorting  to  any  means  for  that  purpose  which 
he  may  deem  safe  and  proper." 

I  have  no  doubt  that  your  Honor,  through  the  papers 
published  in  the  City  and  County  of  San  Francisco, 
keeps  in  close  touch  with  affairs  here,  but  I  think  the 
meaning  of  that  rule  is  that  if  you  have  any  doubt  on 
the  subject  you  may  consult  the  judge  who  usually  pre- 
sides in  this  court. 

There,  the  action  was  for  infringement  of  a  freezing 
process,  which  the  court  found  to  be  invalid  as  being 
but  the  application  of  the  principles  employed  in  ice 
cream  freezers.  Though  that  defense  was  neither  plead- 
ed nor  proof  made  of  it,  the  court  took  judicial  knowl- 
edge, as  a  matter  commonly  known,  of  the  freezing 
process  used  in  ice  cream  freezers. 

Tested  by  this  rule,  this  court  should  take  judicial 
notice  of  the  fact  that  the  people  of  this  community 
have  authorized  the  expenditure  of  $45,000,000  to  ac- 
quire and  construct  the  so-called  Tuolumne  water  supply 
for  San  Francisco.    Particularly  is  that  true  in  view  of 
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the  fact  that  it  is  an  act  of  the  real  defendants  in  this 
cause.  That  the  fact  of  such  authorization  is  commonly 
known  and  notorious  cannot  for  a  moment  be  ques- 
tioned; the  acquisition  of  such  water  supply  has  been 
for  years  the  subject  of  public  discussion;  the  au- 
thorization of  the  expenditure  of  that  sum  of  money 
for  such  purpose  was  made  the  issue  of  a  strenuous 
campaign  within  the  last  year;  its  advisability  was  for 
months  the  topic  of  discussion  from  political  platform 
and  pulpit,  and  in  every  home,  and,  for  even  a  greater 
length  of  time,  it  has  daily  filled  the  columns  of  the 
press;  the  acquisition  and  construction  of  such  supply 
has  been  made  the  subject  of  a  special  investigation  of 
one  of  the  great  departments,  the  interior,  of  the  federal 
government ;  and  finally,  but  most  important,  it  concerns 
the  furnishing  of  one  of  the  necessities  of  life  to  each 
and  every  resident  of  San  Francisco. 

As  we  have  said,  for  years  the  acquisition  of  that  sup- 
ply has  been  advocated,  and  within  the  year  the  people, 
the  real  defendants  in  this  cause,  have  directed  that  it 
be  done.  And  so  has  the  City  of  San  Francisco  as  a 
municipal  corporation  directed  that  it  be  done. 

Surely  one  cannot  conceive  of  a  fact  which  is  more 
commonly  known,  notorious  as  Wigmore  terms  it,  than 
that  the  people  have  authorized  the  expenditure  of  that 
sum  of  money  to  bring  from  the  Sierras  to  the  City  and 
County  of  San  Francisco  a  supply  of  water,  both  for 
domestic  and  municipal  purposes. 

If  it  is  matter  which,  as  Wigmore  puts  it,  is  notorious 
in   the   community,   and    surely   these   defendants    who 
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have  authorized  it  cannot  deny  its  common  knowledge, 
then  it  is  a  matter  of  which  this  court  should  take  judi- 
cial notice. 

The  books  are  filled  with  cases  in  which  the  courts 
have  taken  judicial  notice  of  divers  facts  commonly 
known. 

For  instance,  in  Connet  v.  United  Hatters  of  North 
America,  74  Atlantic  188,  which  was  a  case  before  the 
Vice-Chancellor  of  New  Jersey,  in  an  action  for  an  in- 
junction to  enjoin  the  defendants  from  acts  of  intimida- 
tion and  coercion,  the  court  took  judicial  knowledge  of 
a  state  of  riot  which  had  prevailed  in  the  city  of  Or- 
ange, N.  J.  The  reasoning  of  the  court  can  best  be 
expressed  in  its  own  words : 

"I  may  say  at  the  outset  that  the  situation  is  a 
very  serious  one,  and  has  been  so  since  January 
15th  of  this  year,  on  which  day  the  strike  began. 
For  six  months  the  hatting  district  in  Orange,  and 
in  some  parts  of  Newark,  have  been  in  a  state  of 
continual  uproar  and  riot.  At  times  the  mobs  ap- 
pear to  have  been  entirely  unmanageable  by  the 
ordinary  peace  officers  of  the  city.  This  is  common 
knowledge;  and,  while  it  does  not  appear  in  the 
affidavits  that  an  appeal  was  made  to  the  Sheriff 
of  the  county  to  assist  the  local  authorities,  or  that 
the  disturbance  attracted  the  notice  of  the  criminal 
courts  of  the  county,  or  that  the  matter  was  in- 
vestigated by  the  grand  jury,  it  is  nevertheless  a 
fact  which  has  come  to  the  knowledge  of  every  per- 
son of  intelligence  in  the  county,  and  the  court  cer- 
tainly could  not  pretend  to  be  in  ignorance  of  facts 
which  are  so  universally  known." 
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Again  in  the  Town  of  Fletcher  v.  Hickman,  165  Fed. 
403,  406,  wherein  the  validity  of  a  bond  issue  by  the  town 
was  in  litigation,  and  the  legality  of  the  issue  turned 
upon  the  question  of  publication  of  the  ordinance  au- 
thorizing it,  the  town  contended  that  the  issue  was  in- 
valid because  publication  of  the  ordinance  by  posting 
was  not  made,  but  no  proof  was  offered  to  show  that 
the  ordinance  was  not  published  in  a  paper  having 
"general"  circulation  in  the  town.  The  Circuit  Court 
of  Appeals  took  judicial  notice  of  the  existence  of  such 
a  paper,  and  found  a  failure  of  proof,  saying: 

"Whatever  may  be  the  proof  with  respect  to  the 
publication  of  a  newspaper  within  the  town  of 
Fletcher,  there  is  none  which  fairly  tends  to  show 
that  there  was  no  newspaper  which  generally  cir- 
culated in  that  town.  We  must  take  judicial  cogni- 
zance of  the  fact  that  the  four  sections  of  land 
constituting  the  territorial  area  of  the  town  of 
Fletcher  lie  contiguous  to  the  city  of  Denver,  and 
that  the  city  in  1890,  according  to  the  census  report 
of  that  year,  had  a  population  of  106,000.  We  may 
also  take  judicial  cognizance  of  the  notorious  fa-cts 
familiar  to  common  experience  and  observation 
that  there  was  within  the  city  the  usual  provision 
for  urban  life,  comfort  and  enjoyment  like  market 
houses,  water  and  light  supply  companies,  rail- 
roads and  other  means  of  locomotion  affording  com- 
munication with  the  outside  and  surrounding  coun- 
try; and  also  that  the  city  had  a  daily  press  con- 
sisting of  newspapers  of  a  general  circulation,  at 
least  throughout  its  limits." 

In  The  Elihu  Thompson,  139  Federal  89,  in  an  action 
in  admiralty  for  wages  claimed  to  be  due  by  a  seaman 


shipping  at  Nome  for  a  voyage  to  Tacoma,  Judge  Han- 
ford  said: 

"  There  is  no  direct  evidence  with  respect  to  the 
highest  rate  of  wages  paid  to  seamen  shipped  at 
Nome,  but  the  evidence  does  prove  that  the  going 
rate  of  wages  at  Puget  Sound  ports  at  the  time  of 
the  voyage  in  question  was  $45  per  month,  and  the 
court  takes  judicial  notice  of  the  intimate  commer- 
cial relations  existing  between  the  ports  of  Puget 
Sound  and  Alaskan  ports,  and,  in  the  absence  of 
proof  to  the  contrary,  will  infer  that  the  highest 
rate  of  wages  at  Nome  was  not  less  than  the  usual 
rate  of  wages  paid  at  Tacoma." 

In  Brian  v.  Oregon  Short  Line,  105  Pac.  489,  the 
Supreme  Court  of  Montana  took  judicial  notice,  as  a 
matter  of  common  knowledge,  that  there  is  no  strictly 
trans-continental  line  of  railroad  in  the  United  States 
operated  by  a  single  company,  though  one  may  procure 
a  ticket  from  one  seaboard  to  the  other,  travelling  over 
connecting  lines.  The  action  was  for  damages  for 
evicting  a  minor  from  defendant's  car  at  Ogden,  to 
which  he  had  travelled  from  Salt  Lake  City  on  a  ticket 
to  Butte. 

In  Childress  v.  Southwest  Missouri  R.  Co.,  126  S.  W. 
169,  in  an  action  for  damages  for  killing  a  son  of  the 
plaintiff,  the  Court  of  Appeals  took  judicial  notice  of 
the  facts  of  contemporary  history,  i.  e.,  of  the  efforts 
made  in  the  legislature  to  increase  the  penalty,  in  order 
to  properly  continue  the  statute  fixing  the  limits  of 
liabi'ity  for  death  by  a  wrongful  act. 


In  Chapman  v.  Newell,  125  N.  W.  324,  in  an  action 

involving  the  construction  of  a  bequest  in  a  will,  the 

Supreme  Court  of  Iowa  took  judicial  knowledge  of  the 

fact  that  a  portion  of  the  permanent  school  fund  was  to 

be  apportioned  to  the  county  if  invested  and  collected  in 

its  name,  as  the  "county  permanent  school  fund"  or  the 

"permanent   school   fund   of  the   county".     The   court 

said : 

' '  Indeed,  we  think  it  a  matter  of  common  observa- 
tion and  common  knowledge  that  such  is  the  usual, 
if  not  universal,  form  of  expression  among  our 
people  in  referring  to  this  feature  of  our  common- 
school  system.  In  the  light  of  this  situation,  we 
must  read  the  will  which  is  here  in  controversy." 

The  bequest  in  the  will  was  to  the  permanent  school 
fund  of  Louisa  County,  Iowa. 

The  same  court,  in  Sieberts  v.  Spangler,  118  N.  W. 
292,  in  an  action  on  a  contract  for  services  as  a  football 
coach,  took  judicial  notice  of  the  fact  that  the  football 
season  with  American  institutions  of  learning  begins 
with  the  first  frost  and  ends  very  appropriately  with 
the  day  of  general  thanksgiving. 

In  the  St.  Hubert  Guild  v.  Quinn,  118  N.  Y.  Supp. 
582,  the  Supreme  Court  of  New  York  held  that  the 
courts  will  take  the  same  knowledge  as  the  community 
at  large  of  matters  of  literature,  being  the  public  opin- 
ion of  Voltaire's  works,  in  an  action  on  a  contract  of 
sale,  to  which  the  defense  of  illegality  on  the  ground  of 
the  immoral  character  of  the  works,  was  interposed,  but 
not  sustained. 
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In  People,  etc.  v.  State  Board  of  Tax  Commissioners, 
89  N.  E.  581,  the  New  York  Court  of  Appeals  took 
judicial  notice  of  the  fact  that  in  the  conduct  of  many 
industrial  enterprises  there  is  a  constant  deterioration 
of  the  plant  which  is  not  made  good  by  the  ordinary 
repairs,  and  which  operates  continually  to  lessen  the 
value  of  the  tangible  property  it  affects. 

In  Grogan  v.  Chaffee,  105  Pacific  745,  the  Supreme 
Court  of  California  held  that  the  court  must  assume 
as  a  matter  of  common  knowledge  that  persons  may  and 
do  manufacture  pure  olive  oil  in  considerable  quantities. 

In  the  proceedings  had  before  the  interior  department 
of  the  federal  government,  looking  to  the  acquisition  of 
the  Hetch-Hetchy  watershed  for  the  purpose  of  acquiring 
the  supply  of  water  which  has  been  authorized  by  the 
people,  the  city  has  filed  a  record  showing  due  author- 
ization by  the  people  of  the  acquisition  and  construction 
of  the  so-called  Hetch-Hetchy  water  supply.  By  the 
acts  of  the  defendants,  this  has  become  part  of  the 
public  records  of  the  federal  government,  of  which  the 
court  will  take  judicial  notice. 

It  may  be  contended  that  we  are  seeking  to  have  the 
court  take  judicial  notice  of  the  act  of  a  special  legisla- 
tive body  and  of  a  special  election  held  in  a  local  com- 
munity, of  which  fact  the  court  will  not,  under  a  well 
known  rule,  take  judicial  notice.  Our  answer  to  that, 
however,  is  that  we  are  not  asking  the  court  to  take 
judicial  notice  of  such  acts  as  acts  of  a  special  legislative 
body  or  as  the  act  of  a  special  election,  but  of  the  fact 
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which  is  commonly  known  by  all  of  the  intelligent  peo- 
ple of  the  community. 

It  makes  no  difference  when  that  act  took  place. 
These  proceedings  had  been  initiated  or  were  initiated 
about  the  time  that  Mr.  Grunsky  made  his  report 
on  the  Tuolumne  system;  they  have  been  kept  alive 
ever  since,  and  it  makes  not  a  particle  of  differ- 
ence whether  the  final  authorization  came  after  the 
beginning  of  this  suit  or  before  the  commencement  of 
this  suit.  The  point  for  which  we  are  relying  upon 
it  is  that  there  is  no  speculation  with  reference  to 
this  so-called  substitutional  system.  The  board  of  su- 
pervisors had  done  what  it  might  do  before  the  com- 
mencement of  these  suits,  and  the  city  of  San  Francisco 
and  the  voters  of  San  Francisco  have  completed  the 
work.  And,  as  I  say,  for  the  purpose  of  making  an 
application  of  the  cost  of  a  substitutional  system  it 
makes  no  difference  whether  that  act  of  the  people  of 
San  Francisco  preceded  or  followed  the  bringing  of  this 
suit.  Your  Honor  has  the  information  at  the  time  you 
are  determining  whether  the  so-called  substitutional 
system,  or  the  doctrine  of  the  so-called  substitutional 
system,  is  speculative,  or  not.  That  is  the  only  pur- 
pose for  which  we  offer  it. 


ENGINEERS'  ESTIMATES  FOR  TUOLUMNE  SUPPLY. 

Grunsky 's  estimate  of  the  cost  of  the  Tuolumne  sys- 
tem— and  he  was  careful  to  emphasize  that  it  was  only  an 
estimate — was  thirty-nine  million  dollars.     He  also  said 
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his  estimate  did  not  include  any  allowance  for  interest 
during  construction;  and  that  such  an  allowance  should 
be  made.  If  an  addition  to  his  figures  to  cover  that 
item  had  been  made,  his  total  would  have  been  at  least 
forty-three  million  dollars,  and  probably  considerably 
more. 

None  of  our  engineers  agrees  with  Grunsky,  with  ref- 
erence to  the  cost  of  the  Tuolumne  system,  and  herein 
lies  the  explanation  for  the  fact  that  there  are  differ- 
ences among  them  with  reference  to  the  value  of  the 
Spring  Valley  property,  that  value  having  been  deter- 
mined by  all  of  them  by  taking  their  estimated  cost  of 
the  Tuolumne  system  as  a  basis.  I  make  this  qualifica- 
tion, however,  that  Mr.  Adams  took  several  bases  for  the 
purpose  of  determining  value,  but  speaking  of  the  en- 
gineers as  a  whole  the  statement  which  I  have  here  made 
is  correct.  None  of  them  agrees  with  Grunsky  that  the 
Tuolumne  system  can  be  built  for  any  such  figure  as  he 
estimated.  No  two  of  them  agree  exactly  upon  the 
amount  which  represents  what  will  be  the  actual  cost  of 
the  Tuolumne  system.  They  add  what  they  claim  to  be 
necessary  elements  which  Grunsky  did  not  include,  and 
they  claim  that  his  estimates  of  cost  of  what  he  did  in- 
clude are  very  much  lower  than  the  actual  cost  will  be. 

Inasmuch  as  this  phase  of  the  situation  has  been  the 
subject  of  considerable  comment,  I  will  take  the  time  to 
state  here  the  valuation  given  by  each  engineer  on  the 
Tuolumne  system,  and  the  reasons  why  each  of  those 
estimates  differs  from  each  other  estimate  and  differs 
from  Grunsky 's  estimate. 
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The  first  estimate  which  we  will  take  up  will  be  the 
one  made  by  Stearns.  He  finds  two  valuations  for  the 
Spring  Valley  plant,  upon  the  basis  of  the  Tuolumne 
supply,  (1)  $70,000,000  as  the  final  result  of  his  own 
computations;  and  (2)  $55,000,000,  taking  Grunsky 's  es- 
timate as  a  basis,  and  making  additions  considered  by 
him  to  be  essential  for  the  immediate  operation  of  the 
plant.  The  point  in  which  there  is  the  greatest  differ- 
ence between  Grunsky  and  Stearns,  is  that  Stearns  con- 
siders a  third  pipe-line  essential,  thinking  that  the 
Grunsky  system  does  not  afford  a  sufficient  factor  of 
safety.     We  quote  as  follows  from  page  4259 : 

"This  question  involves  not  only  the  first  cost  of 
the  works  of  the  Tuolumne  scheme,  such  as  I  would 
think  proper,  but  there  are  other  matters  to  be  con- 
sidered. First,  there  is  the  comparative  cost  of  de- 
velopment of  the  two  schemes,  and  in  estimating  the 
cost  of  such  development,  I  will  assume  that  the 
Tuolumne  scheme  will  continue  to  take  water  from 
that  source,  and  the  Spring  Valley  scheme  to  take 
water  from  the  present  and  adjacent  properties; 
second,  there  is  the  comparative  cost  of  renewals  in 
the  two  schemes;  thirdly,  there  is  the  difference  in 
yearly  cost  for  taxes  and  operation  to  be  taken  into 
account;  fourthly,  there  is  the  relative  reliability  of 
the  two  schemes.  I  have  determined  as  well  as  I 
could,  the  first  cost  of  the  Tuolumne  scheme  on  what 
appears  to  me  to  be  a  conservative  basis,  and  have 
also  made  the  first  three  comparisons  and  obtained 
money  values  representing  the  results  of  such  com- 
parisons. The  fourth  comparison  I  did  not  attempt 
to  reduce  to  a  money  value,  but  the  Tuolumne 
scheme  I  regard  as  less  reliable  than  the  other.  The 
final  result  of  my  computations  is  that  the  Spring 
Valley  plant,  measured  by  the  Tuolumne  scheme,  has 
a  value  of  $70,000,000. 
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"XQ.  199.     How  much  at  Mr.  Grunsky's  estimate? 

"A.  On  his  basis  of  design  and  estimate  I  make 
the  sum  $55,000,000. 

"XQ.  200.  I  will  ask  you  to  give  the  items  of 
those  totals. 

"A.  I  have  the  items  on  the  first  estimate,  which 
make  a  total  of  $70,000,000,  as  follows:  The  first 
cost  of  the  Tuolumne  scheme,  $54,000,000;  future 
additions  to  be  made  from  time  to  time,  reduced  to 
their  present  worth,  in  1905,  on  the  basis  of  5  per 
cent  interest  for  the  Tuolumne  scheme,  $25,300,000; 
for  the  Spring  Valley  scheme  $16,200,000,  giving  a 
difference  in  favor  of  the  Spring  Valley  scheme, 
that  is  chargeable  against  the  Tuolumne  scheme, 
$9,100,000. 

"The  renewals  based  in  general  upon  Mr.  Grun- 
sky's estimates  of  the  time  when  renewals  would 
be  required,  and  reduced  as  in  the  other  case  to  the 
present  worth  in  1905  on  the  basis  of  5  per  cent 
interest  for  the  Tuolumne  scheme,  $7,000,000.  For 
the  Spring  Valley  scheme,  $2,000,000;  leaving  to  be 
charged  against  the  Tuolumne  scheme,  $5,000,000. 
The  annual  expense  for  taxes  and  operation  I  esti- 
mate at  $112,500  per  year,  as  the  excess  for  the 
Tuolumne  scheme.  Considering  this  to  be  an  an- 
nuity, and  reckoning  its  present  worth  on  the  5  per 
cent  basis,  it  reduces  to  a  sum  of  $2,000,000  to  be 
charged  against  the  Tuolumne  scheme. 

"To  make  a  summary,  I  have  for  the  present 
worth  of  these  different  items  as  follows: 

First  cost    $54,000,000. 

Additions     9,100,000. 

Renewals   5,000,000. 

Extra   annual   expense   of 

Tuolumne  scheme   2,000,000 

Total $70,500,000, 

or  in  round  numbers,  $70,000,000." 
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Stearns  explains  his  figures  as  to  "first  cost"  as  fol- 
lows at  page  4405: 

"I  will  next  take  up  the  cost  of  the  Tuolumne 
scheme,  taking  as  a  basis  first  the  first  cost  of  the 
works,  if  they  were  completed  in  1905,  with  two 
pipes,  as  proposed  by  Mr.  Grunsky,  the  amount  of 
his  estimate,  namely,  $39,531,000;  then  I  would  add, 
for  features  of  the  design  that  would  be  satisfac- 
tory to  me,  as  follows :  for  tunnels  full  lined  instead 
of  canals  and  tunnels  partly  lined,  $4,300,000;  for 
changes  at  the  Belmont  reservoir  $580,000.  These 
two  items  added  to  his  original  estimate  of  the  cost 
of  the  scheme  make  $44,411,000.  Then  I  add,  for 
under-estimates  on  riveted  pipe-lines  to  San  Fran- 
cisco and  for  what  is  a  low  estimate  of  the  cost  of 
tunnels  and  other  works  compared  with  the  figures 
that  I  am  using  for  the  Spring  Valley  Water  Works 
additions,  the  total  sum  for  those  two  things  of 
$6,000,000.  I  will  say  here  that  that  is  not  an  esti- 
mate of  what  it  would  cost,  but  what  I  judge  would 
be  the  minimum  additional  cost.  That  brings  the 
total,  including  the  changes  of  design  that  I  think 
should  be  made,  and  some  additions  to  the  estimated 
cost,  to  $50,411,000.  To  that  I  have  added  interest 
during  construction,  on  the  basis  of  Sy2%  per  an- 
num, $4,000,000,  making  the  total  first  cost  of  the 
scheme,  if  it  were  constructed  of  sufficient  capacity 
for  the  supply  of  San  Francisco,  in  1905,  $54,- 
400,000." 

The  differences  between  Grunsky 's  and  Hering's  esti- 
mates, are  shown  by  the  latter  at  page  3960.  Hering  be- 
lieves that  Grunsky  under-estimated  future  population; 
that  he  under-estimated  cost  of  wrought-iron  pipe;  that 
he  failed  to  make  an  allowance  for  interest  during  con- 
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struetion;  that  the  open  channel  proposed  by  Grunsky 
is  impracticable;  that  the  organic  matter  in  the  Hetch- 
Hetehy  Valley  should  be  removed  before  the  supply  of 
water  to  San  Francisco  is  commenced;  and  that  there  is 
an  entire  failure  to  adequately  allow  for  the  cost  of 
lands  through  litigation.    Hering  says  on  page  3474 : 

"A.  I  should  say  that  several  sums  should  be 
added,  one  of  which  relates  to  an  increase  of  cost 
of  the  iron  pipe.  I  have  considered  this  factor  alone 
in  detail  and  believe  that  it  is  true  that  an  addi- 
tional expense,  to  have  an  iron  pipe  equally  as  good 
as  that  which  is  now  laid  to  Alameda,  of  $12,694,000 
would  be  required.  I  have  also  added,  because  I 
consider  it  proper,  a  sum  which  would  represent  the 
interest  on  the  moneys  invested  during  construction, 
prior  to  any  monetary  yield  of  the  invested  capital, 
and  I  have  allowed  $3,800,000,  making  the  estimate, 
which  I  consider  a  minimum  one,  and  most  likely 
in  practice  to  be  greater,  for  constructing  the  Tuo- 
lumne scheme  project,  at  $55,000,000." 

Mr.  Adams  shows  in  great  detail  what  he  considers 
to  be  the  errors  in  Grunsky 's  estimate.  The  works,  exclu- 
sive of  distributing  system,  will  cost  $44,523,000  for  a 
plant  having  a  theoretical  capacity  of  60,000,000  gallons 
per  day.  Commencing  at  page  4682  of  his  testimony  it  ap- 
pears that  the  Tuolumne  project  of  Grunsky  is  thoroughly 
examined.  He  discusses  the  estimated  cost  per  pound,  of 
laminated  iron  in  place,  and  concludes  that  Grunsky  *s 
estimate  is  at  least  2  cents  per  pound  too  low;  and  adds 
$5,626,000  on  account  of  this  item. 

Adams'  next  addition  is  $1,750,000  for  a  covering  over 
the  open  canal.  The  third  is  an  increase  of  one-half  of 
the   capacity   of   the   Belmont   pumping   station   which 
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amounts,  on  the  basis  of  Grunsky's  own  figures,  to 
$198,000;  10  per  cent  for  contingencies  is  added,  $757,- 
000 ;  interest  during  construction,  for  which  no  allowance 
was  made  by  Grunsky,  on  the  basis  of  Sy2  per  cent  for 
a  period  of  four  years,  or  one-half  the  estimated  period 
of  construction,  amounting  to  $5,468,000.  These  items 
aggregate  $13,799,000 ;  or,  for  the  entire  system  exclusive 
of  distributing  plant,  $44,523,000.  If  the  $8,807,000 
which  Grunsky  states  to  be  the  cost  of  the  distributing 
plant  be  added,  we  get  Adams'  total  valuation  of  $53,- 
330,000.    Adams  said: 

"I  do  not  wish  to  be  understood  as  saying  that 
such  a  system  would  in  any  sense  be  the  equivalent 
of  the  present  works  in  efficiency,  permanency  or 
economy  of  maintenance  and  operation.  The  com- 
parison is  purely  on  the  basis  of  the  cost  of  con- 
struction of  the  Tuolumne  project." 

Roughly,  the  conclusion  reached  by  Adams  is  that  it 
will  cost  to  supply  thirty-five  million  gallons  to  the  city 
from  that  source,  $50,303,000  and  that  to  supply  a  theo- 
retical sixty  million  gallons,  and  an  actual  fifty-four 
millions  (the  cost),  will  be  $53,330,000. 

I  shall,  however,  take  for  the  branch  of  the  case  which 
I  am  now  considering,  an  average  of  the  estimated  cost 
given  by  Adams  and  Grunsky. 

The  defendants,  in  their  brief,  seem  by  implication  at 
any  rate  to  admit  that  Adams  is  an  engineer  of  high 
standing  and  ability,  and  his  integrity  has  certainly  not 
been  questioned.  I  take  his  estimate  on  the  Tuolumne 
system,  because  it  more  nearly  approaches   Grunsky's 
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figure  than  that  of  any  of  our  engineers.  I  do  not  wish 
it  to  be  understood,  however,  that  Adams  considers  that 
the  Tuolumne  system  when  completed  will  be  comparable 
in  any  respect  with  that  of  the  Spring  Valley.  He  says 
most  emphatically  that  it  will  not,  and  he  speaks  from 
an  extensive  experience  in  the  construction,  operation 
and  management  of  water  works  systems.  That  has 
nothing  to  do  with  the  phase  of  the  question  with  which 
we  are  now  dealing,  but  I  suggest  it  here  in  the  fear  that 
it  might  otherwise  be  overlooked. 

Let  ns  start  then  with  this  average  figure, — $48,654,- 
118.25.  This  would  contemplate  the  completion  of  the 
works  in  six  and  one-half  years,  Grunsky  saying  that  the 
time  required  would  be  five  years,  and  Adams  that,  in  his 
opinion,  they  could  not  be  completed  in  short  of  eight 
years. 

When  completed,  the  plant,  with  its  two  long  lines  of 
pipe,  with  a  single  reservoir  to  be  constructed  on  lands 
purchased  piece  by  piece  in  a  thickly  populated  district 
between  San  Mateo  and  Eedwood  City,  will  be  enabled, 
theoretically,  to  deliver  54,000,000  gallons  of  water  per 
day  into  the  reservoir,  which  reservoir  will  have  a  total 
possible  capacity  of  three  thousand  million  gallons. 
Grunsky  allowed  for  the  cost  of  this  reservoir,  the  rights 
of  way  for  ditches,  conduits  and  pipes,  from  the  point 
of  intake  to  the  reservoir,  and  for  legal  expenses  which 
might  be  rendered  necessary  in  acquiring  rights  of  way, 
including  their  condemnation,  only  $918,000.  For  the 
purpose  of  reaching  his  estimate  of  cost  of  the  Tuolumne 
system,  Adams  accepted  this  figure  of  $918,000,  saying, 
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at  the  same  time,  that  in  his  opinion  it  was  wholly  inade- 
quate. And  I  submit  to  your  Honor  as  a  man  of  affairs 
whether  it  is  not  wholly  inadequate,  upon  the  mere  state- 
ment of  it. 

The  Tuolumne  system,  when  completed,  will  have  a 
possible  capacity  of  54,000,000  gallons  per  day.  That  is, 
if  it  has  good  luck,  if  its  pipelines  do  not  break,  and  its 
many  pumping  stations  shall  be  able  to  operate  contin- 
uously. For  54,000,000  gallons  of  water  delivered  to, 
and  distributed  among,  the  citizens  of  San  Francisco,  the 
city  will  pay  $48,654,118.25,  and  the  citizens  and  tax- 
payers will  be  compelled  to  pay  interest  on  the  bonds 
representing  that  principal,  and  they  will  be  com- 
pelled to  pay  expenses  of  operation,  including  the 
numerous  pumping  plants  between  the  point  of  intake 
and  the  storage  reservoir,  for  depreciation  to  cover  dete- 
rioration of  pipe-lines  and  pumping  plants,  which  will  be 
very  large,  and  to  cover  the  other  expenses  of  main- 
tenance and  operation,  a  sum  of  money  incomparably 
larger  than  the  amount  necessary  to  cover  the  cost  of 
our  operation,  taxes  on  property,  depreciation  of  our 
structural  portions  and  a  fair  rate  of  return  upon  the 
highest  value  which  we  have  ever  demanded.  This  sys- 
tem will,  if  its  construction  is  attended  with  good  luck 
from  beginning  to  end,  be  completed  in  six  and  one-half 
years,  and  the  city  will  then  have  a  plant,  which,  accord- 
ing to  Grunsky,  will  not  be  comparable  to  that  of  the 
Spring  Valley  Water  Works  in  reliability  of  service. 
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COMPARISON   OF   SPRING   VALLEY   AND   TUOLUMNE    SYSTEMS. 

Now  I  desire  to  call  the  attention  of  the  court  to  a 
comparison  of  the  Tuolumne  system  with  the  Spring 
Valley  system. 

At  page  3463  of  complainant's  testimony  Mr.  Rudolph 
Hering  was  asked,  question  273 : 

"What  do  you  think  of  Mr.  Grunsky's  plan  to 
bring  water  from  Tuolumne,  as  to  efficiency,  safety 
and  reliability? 

"A.  I  do  not  consider  that  the  Tuolumne  supply 
would  furnish  a  greater  quantity  of  water,  nor  a 
water  of  better  quality,  than  can  be  obtained  from 
nearer  sources,  nor  do  I  think  that  the  reliability  of 
the  works  of  supply  would  be  nearly  as  great  as  the 
reliability  of  nearer  works.  The  proposition  to 
carry  the  water  from  long  distances  through  an 
open  earth  canal  has  the  disadvantage,  irrespective 
of  washouts,  that  leakage  will  cause  the  permanent 
loss  of  some  of  the  water,  and  the  warmth  of  the 
sun  would  cause  growths  in  the  water.  For  this 
reason,  it  would  be  better  to  build  a  water  tight 
canal  or,  still  better,  a  covered  aqueduct,  and,  in  my 
opinion,  this  would  eventually  have  to  be  done  with 
any  supply  from  the  Sierras.  It  is,  therefore,  prop- 
er to  consider  this  contingency  at  once.  Regarding 
the  quality  of  the  water  it  is  mostly  melted  snow 
and  ice.  The  water  should,  therefore,  be  very  soft, 
clear  and  palatable,  particularly  as  the  prevailing 
character  of  the  rock  is  granite.  I  do  not,  however, 
share  the  opinion  that,  after  this  water  has  been 
standing  for  months  in  the  Sierra  reservoirs,  and 
has  run  for  long  distances  in  an  open  ditch,  its  qual- 
ity will  remain  superior  to  the  waters  which  are  now 
gathered  from  your  water  sheds  into  your  reser- 
voirs. In  my  opinion,  it  would  not  even  be  as  good. 
It  is  reported  that  the  Hetch  Hetchy  Valley,  where 
the  reservoir  would  be  located,  is  unusually  warm  in 
the  summer  months,  which  would  be  liable  to  cause 
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growths  that  would  tend  to  deteriorate  the  quality 
of  the  water  more  than  in  your  present  reservoirs. 
The  Tuolumne  water  could  only  be  kept  in  its  orig- 
inally pure  condition  by  having  considerable  work 
done  in  removing  the  large  accumulations  of  organic 
matter  now  reported  to  have  accumulated  on  the  site 
of  the  proposed  reservoir,  and  by  being  carried  in 
closed  aqueducts  and  pipes  from  the  Hetch  Hetchy 
Valley  to  the  distributing  reservoirs  in  the  city. ' ' 

On  page  3480,  question  321 : 

"I  would  ask  your  opinion  on  these  two  subjects, 
quantity  and  quality,  between  the  Tuolumne  scheme 
and  the  Spring  Valley  Water  Works  plant  as  to 
water  ? 

"A.  I  am  satisfied  that  your  properties  can  be 
developed  to  yield  as  much,  if  not  more,  water  than 
could  be  obtained  from  the  Tuolumne  water  shed  as 
proposed.  Begarding  the  quality  of  the  water  I  am 
satisfied  that  the  present  Alameda  supply  is  better 
in  quality  than  the  water  which  would  be  brought 
here  from  the  Tuolumne,  after  running  through  so 
long  an  open  ditch  as  proposed,  and  that  the  water 
from  the  peninsula  system  would  probably  be 
equally  as  good." 

On  page  3394,  question  39: 

"Does  the  question  of  proximity  of  sources  cut 
any  figure  in  the  question  of  the  value  of  a  water 
works  system? 

"A.  It  cuts  a  large  figure  in  my  opinion.  If  a 
source  is  near  to  the  city,  the  necessary  length  of 
conduits  is  much  reduced  below  what  a  more  distant 
source  would  require.  Therefore,  the  number  of  all 
possible  accidents  that  might  happen  to  the  conduits 
is,  in  general  terms,  proportionate  to  their  length, 
at  least  generally.  That  is,  the  longer  the  pipe  line, 
the  greater  are  the  chances  that  at  one  place  there 
might  be  an  occasional  interruption. ' ' 
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On  page  3395,  in  answer  to  question  40,  the  witness 

said: 

"I  should  consider  the  proximate  sources  to  have 
a  greater  value  than  the  more  distant  sources,  other 
things  being  equal." 

And  in  answer  to  question  41: 

"Is  there  any  relation  between  the  constancy  and 
reliability  of  a  water  supply  from  a  proximate 
source  compared  with  one  from  a  more  distant 
source,  so  far  as  the  constructive  work  is  con- 
cerned? " 

The  witness  said: 

"There  is,  and  that  is  one  reason  why  we  gen- 
erally prefer  near  sources  when  they  are  available." 

On  page  3396,  in  answer  to  question  42 : 

"Is  it  a  fact  that  engineers  skilled  in  the  art  of 
hydraulic  engineering  do  prefer  proximate  sources 
of  water  supply  to  distant  sources  of  water  sup- 
ply?" 

The  witness  said: 

"I  think  they  always  do." 

And  in  answer  to  question  43,  the  witness  testified : 

"A  proximate  source  has  always  a  greater  value, 
other  things  being  equal,  because  of  the  assurance 
that,  under  all  possible  contingencies,  there  is  an 
abundant  supply  of  water  near  at  hand. ' ' 

And  in  answer  to  question  44 : 

"I  consider  a  near  source  less  likely  to  possible 
interruptions  and  therefore  possessing  a  greater  re- 
liability of  service,  besides  the  nearer  sources  would 
cost  less  for  maintenance  and  repairs. ' ' 
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On  page  3398  in  answer  to  question  46: 

"Ina  municipal  water  supply,  in  your  opinion,  if 
there  is  any  relative  advantage  what  is  the  relative 
advantage  and  relative  justification  in  the  matter  of 
expense  in  constructing  a  system  that  receives  its 
supplies  from  different  sources  which,  in  their  junc- 
tion, or  being  united,  are  made  interchangeable  or 
interlacing  in  the  matter  of  distribution  and  dis- 
tributive capacity.  By  'capacity'  I  mean  possibil- 
ity. 

"A.  Where  the  waters  can  be  mingled  so  as  not 
to  cause  harmful  results,  which  is  sometimes  the 
case,  I  consider  this  interchangeability  to  be  very 
advantageous  because  it  gives  greater  facilities  in 
operating  the  plant  or  temporarily  suspending  the 
unsatisfactory  use  of  water  in  one  part,  and  also 
requires  less  expense  in  construction  in  order  to 
guard  against  possible  accident." 

I  quote  now  from  the  testimony  of  Mr.  Adams.     In 
answer  to  question  261,  at  page  4722,  he  said : 

"Applying  the  principles  of  a  substitutional  plant 
on  the  question  of  valuation,  I  consider  the  works 
of  the  Spring  Valley  Water  Company  of  superior 
value  to  any  works  which  can  be  created  within 
practical  limits  of  cost  with  the  Tuolumne  River, 
supplemented  by  Lake  Eleanor  and  Hetch  Hetchy 
reservoirs,  as  a  source  of  water  supply." 

On  page  4723,  question  266: 

"I  ask  your  opinion  on  these  two  subjects  of 
quantity  and  quality,  that  is  to  say  compared  be- 
tween the  Tuolumne  scheme  as  proposed  by  Mr. 
Grunsky  and  the  Spring  Valley  Water  Company's 
plant? 

"A.  I  have  not  extended  my  studies  of  the  Tuol- 
umne project  to  the  extent  of  determining  what  its 
safe  ultimate  yielding  capacity  might  be.  I  have 
assumed  that  the  sources  of  supply  are  sufficient  as 
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claimed  by  Mr.  Grunsky,  for  the  amount  of  more 
than  60,000,000  gallons  a  day.  As  to  the  relative 
qualities  of  the  water  to  be  derived  from  such  a 
source  as  compared  with  that  supplied  by  the  Spring 
Valley  Water  Company,  my  opinion  is  that  if  the 
Tuolumne  project  is  built  in  accordance  with  the 
plans  proposed,  that  the  water  delivered  to  the  con- 
sumer in  San  Francisco  will  not  be  in  quality  su- 
perior to  that  supplied  at  the  present  time  by  the 
Spring  Valley  Water  Company." 

On  page  4655,  question  39 : 

"Does  the  question  of  the  proximity  of  the  water 
sources  to  the  point  of  distribution  cut  any  figure, 
or,  in  other  words,  is  that  question  of  proximity  a 
matter  to  be  considered  in  estimating  the  value  of 
the  system;  if  so,  give  your  reasons  for  your  opin- 
ion? 

"A.  It  is  a  factor  to  be  considered  in  the  ap- 
praisement of  any  system  of  water  works,  for  the 
reason  that  the  nearer  the  sources  of  supply  are  to 
the  point  of  distribution  the  simpler  the  entire  sys- 
tem can  be  made  and  the  less  risk  there  is  to  pos- 
sible interruption  in  the  water  service.  It  also  fol- 
lows that  as  a  usual  thing  the  necessary  cost  is  cor- 
respondingly reduced  and  the  consequent  cost  of 
supplying  water  to  the  consumer  thereby  decreased. 
A  system  of  works  having  a  water  supply  of  suit- 
able quality  near  at  hand  is,  of  course,  worth  a  great 
deal  more  than  one  which  brings  a  supply  from  a 
great  distance,  other  things  being  assumed  to  be 
equal. ' ' 

And  on  4656,  in  answer  to  question  40 : 

' '  In  your  opinion,  is  a  proximate  source  of  supply 
liable,  generally  speaking,  to  be  more  constant  and 
reliable  in  its  delivery  of  water  than  a  distant  one, 
so  far  as  the  constructed  work  is  concerned?",  he 
said: 
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' '  Yes,  sir ;  the  longer  the  conduit  lines  the  greater 
the  liability  of  interruption.  The  general  rule  will 
usually  hold  good  that  the  danger  of  interruption 
is  in  proportion  to  the  length  of  such  lines." 

And  that  is  only  common  sense.  It  does  not  require 
an  engineer  to  tell  us  that.  It  is  only  necessary  to  take 
that  into  consideration  to  appreciate  the  very  great 
desirability  as  expressed  by  Grunsky  that  a  system 
should  be  planned  by  which  the  peninsula  properties  of 
the  Spring  Valley  Water  Company  could  be  combined 
with  the  Tuolumne  system,  with  only  one  pipe  line. 

And  in  answer  to  question  41,  he  said: 

"The  nearby  sources  are,  of  course,  relatively 
very  much  more  valuable  than  more  distant  sources 
because  of  their  greater  reliability  and  lesser  risk 
of  possible  interruption  in  that  supply,  and  because 
they  can  be  more  economically  distributed  than  the 
more  distant  sources,  and,  because  the  extensions  of 
the  nearby  supplies  can  be  made  more  economically 
and  more  quickly  than  extensions  of  far  distant  sup- 
plies, but  as  to  how  much  more  valuable  they  may 
be  could  only  be  determined  by  a  study  of  each  spe- 
cific case,  there  being  no  rule  suitable  for  general 
application. ' ' 

We  have  been  told  by  one  of  the  witnesses  on  the  other 
side  that  water  in  this  locality  is  king.  It  is  worth,  ac- 
cording to  the  reasoning  of  that  witness,  more  than  the 
cost  of  water  which  is  to  be  brought  from  the  Tuolumne. 

At  page  4657,  question  43 : 

"Is  there  any  relative  advantage  in  a  water  sys- 
tem that  receives  its  water  from  different  sources 
of  supply  which  are  capable  either  of  a  separate  or 
a  unit  utilization,  that  is  to  say,  are  capable  of  an 
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interchangeable  supply  in  the  matter  of  distribution 
or  distributive  capacity? 

"A.  There  is  a  decided  advantage  in  this  way, 
that  the  possession  of  the  different  sources  of  sup- 
ply, suitably  interlocked  so  that  they  may  be  drawn 
upon  either  singly  or  as  a  whole  for  supplying  the 
entire  demand,  constitutes  a  very  important  safe- 
guard against  possible  interruption.  If  dependence 
is  placed  entirely  upon  a  single  source  of  supply, 
and  its  attendant  structural  works,  a  single  accident 
to  a  source  might  interrupt  the  entire  supply  to  the 
city"; — and  that  is  but  a  re-echo  of  what  Mr.  Grun- 
sky  said — "whereas,  with  a  number  of  sources  of 
supply,  any  one  of  which  may  be  used  or  all  of 
them,  no  such  accident  need  produce  any  interrup- 
tion at  all  in  the  service." 

At  page  4658,  question  46 : 

"Do  you  find  in  those  sources  of  supply,  and  the 
method  of  conduit  of  the  water,  a  system  or  systems 
that  are  capable  of  interchangeability  or  interlacing 
so  that  the  water  from  one  system  or  source  may,  in 
case  of  necessity  or  desirability,  be  transmitted  to 
and  utilized  in  another  system1? 

"A.  I  find  that  the  greatest  precaution,  and  a  com- 
mendable precaution,  has  been  taken  on  the  part  of 
the  designing  engineer,  to  so  interconnect  the  vari- 
ous sources  of  supply  that  it  is  well  nigh  impossible 
for  any  accident  to  any  one  part  of  the  works  to 
result  in  any  interruption  of  service  to  any  part  of 
the  City  of  San  Francisco." 

The  witness  further  said  that  he  was  familiar  with  the 
general  water  supplies  of  the  larger  cities  of  the  United 
States,  and  felt  certain  that  none  of  them  had  a  water 
supply  that  equaled  in  its  quality  of  interchangeability 
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and  in  the  number  of  its  various  sources  of  supply,  the 
supply  system  of  the  complainant. 

And  in  answer  to  question  113,  he  said : 

"Compared  with  the  quality  of  the  water  usually 
supplied  cities,  I  regard  it  as  very  good." 

And  in  answer  to  question  114,  he  said  that,  assuming 
the  structures  and  methods  of  conveyance  provided  for 
by  Mr.  Grunsky  for  the  Tuolumne  water,  he  was  certain 
it  would  not  maintain  its  purity  after  it  left  the  head- 
works. 

1  *  The  conducting  of  the  water  down  the  bed  of  the 
stream  from  the  storage  reservoirs,  the  point  of 
diversion,  and  thence  through  many  miles  of  open 
canal  and  through  several  open  reservoirs,  would 
undoubtedly  have  a  marked  effect  upon  the  original 
quality  of  the  water.  In  my  judgment,  it  would  not 
be  superior  to,  and  possibly  not  so  wholesome,  as 
the  water  now  supplied  by  the  Spring  Valley  Water 
Company.  I  would  regard  it  as  absolutely  essential 
in  the  construction  of  this  enterprise  that  for  a  long 
line  of  open  ditch  a  suitably  covered  structure  be 
substituted  in  order  that  dust  and  dirt  carried  by 
the  winds,  and  that  the  wash  from  the  mountain 
slopes  above  the  ditch  might  be  properly  excluded." 

Of  course,  it  goes  without  saying  that  there  is  no 
allowance  for  that  in  this  estimate  of  cost. 

I  next  refer  to  the  testimony  of  James  D.  Schuyler. 

Beading  from  page  5384,  question  42: 

"Is  there  any  relative  advantage  in  a  water  sys- 
tem that  received  its  water  from  different  sources 
of  supply  which  are  capable  either  of  a  separate  or 
a  unit  utilization,  that  is  to  say,  are  capable  of  an 


interchangeable  supply  in  the  matter  of  distribution 
or  distributive  capacity? 

"A.  In  my  judgment  there  is  a  very  considerable 
advantage  in  a  water  supply  which  is  derived  from 
a  number  of  sources  rather  than  from  one,  just  as 
it  would  be  a  measure  of  safety  to  have  any  water 
supply  from  any  source  carried  in  two  pipes  rather 
than  one,  so  that  in  case  of  the  breaking  of  one  of 
the  pipes  the  other  would  still  be  in  service.  Where 
a  water  supply  is  derived  from  a  number  of  sources, 
and  these  various  sources  are  interlaced  and  inter- 
connected so  as  to  be  interchangeable,  one  with  the 
other,  there  is  a  very  manifest  and  decided  advan- 
tage over  a  supply  derived  from  one  source." 

In  answer  to  question  44,  he  stated  that  he  was  famil- 
iar with  the  various  sources  of  supply  of  the  Spring 
Valley  Water  Company. 

While  on  page  5385,  in  answering  question  45,  he  said : 

"I  find  that  the  Spring  Valley  Water  Company  is 
supplied  from  a  number  of  sources  of  water  supply, 
namely,  the  Pilarcitos  reservoir,  which  is  fed  from 
its  own  watershed,  and  also  from  Locks  Creek,  and 
is  carried  directly  into  San  Francisco  by  a  separate 
conduit;  also  San  Andreas  reservoir,  with  its  sep- 
arate individual  pipe  line  leading  to  San  Francisco; 
also  the  Crystal  Springs  reservoir,  with  its  inde- 
pendent pipe  line,  and  also  the  Alameda  Creek  sys- 
tem, having  its  own  separate  pipe  line,  conveying 
the  water  across  the  bay  of  San  Francisco,  and  con- 
necting with  the  Crystal  Springs  main  pipe,  and 
finally  the  Lake  Merced  system  within  the  city  lim- 
its; all  of  these  several  sources  being  interchange- 
able and  so  connected  as  to  deliver  one  to  the  other 
at  will,  so  that,  in  the  case  of  an  interruption  of  the 
service  of  one  at  any  time,  the  shortage  of  supply 
from  that  particular  source  could  be  made  up  by  an 
emergency  connection  from  some  other.     These  ad- 


vantages  are  quite  unusual,  and  are  suck  as  to  at- 
tract the  attention  of  any  hydraulic  engineer  who 
examines  the  system.' ' 

In  answer  to  question  46,  he  declared  that  he  was 
familiar  with  the  water  supply  systems  of  many  of  the 
larger  cities  of  the  United  States. 

At  page  5386  he  was  asked  this  question: 

"Do  you  know  of  any  water  supply  system  in 
the  United  States  that  equals,  in  its  quality  of  inter- 
changeability  and  in  the  number  of  its  various 
sources  of  supply,  the  properties  and  supply  system 
of  the  Spring  Valley  "Water  Company  in  its  acqui- 
sition of  and  distribution  of  water  in  San  Fran- 
cisco?" 

"A.  I  do  not.  I  doubt  if  there  is  a  city  in  the 
United  States  which  has  such  a  number  of  sources 
of  supply,  so  completely  tied  together  and  inter- 
changeable, as  the  sources  of  this  company." 

And  yet,  say  defendants,  the  proper  way  to  get  at  the 
value  of  these  properties  is  to  take  them  one  by  one  as 
if  each  had  no  relation  to  the  other  and  determine  their 
value  one  by  one  and  take  the  aggregate  of  those  various 
amounts.  That  is  the  theory  upon  which  they  have 
made  their  valuation  here. 

And  in  answer  to  question  48 : 

"Have  you  examined  the  conditions  in  the  proxi- 
mate vicinity  of  San  Francisco  sufficiently  to  enable 
you  to  say  if  there  is  any  one  source  of  water  sup- 
ply in  the  near  vicinity  of  this  city  that  is  capable 
of  meeting  the  requirements  for  a  sufficient  and 
ample  distribution  of  water  to  this  city  and  its  in- 
habitants ? 

"A.  I  have.  I  am  quite  familiar  with  the  neigh- 
boring sources  of  supply." 
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Answering  question  49,  he  says: 

' '  There  is  no  one  source  of  supply  capable  of  fur- 
nishing a  sufficient  volume  for  this  city  which  can 
compare  in  any  way  in  proximity  with  the  supply 
of  sources  of  the  Spring  Valley  Water  Company. 
All  sources  which  might  be  developed  and  brought 
to  this  city  are  so  very  much  more  distant  as  to  in- 
volve an  enormously  increased  expense  over  the  de- 
velopment of  the  supply  of  the  Spring  Valley  Water 
Company. ' ' 

On  page  5405,  in  answer  to  question  105,  he  said  he 
regarded  the  quality  of  water  supplied  by  the  Spring 
Valley  Water  Company 

"as  exceptionally  pure  and  good  compared  with  the 
water  supply  of  any  other  city  of  equal  or  greater 
size  in  this  country  and  equal  or  superior  to  the 
supply  of  any  other  city  or  town  in  this  state". 

And  that  is  but  voicing  the  sentiment  of  Dr.  D'An- 
cona,  the  Chairman  of  the  Hospital  Committee. 

At  page  5405,  question  106 : 

"Assuming  the  structures  and  the  methods  of 
conveyance  provided  by  Mr.  Grunsky  for  the  Tuol- 
umne water,  that  is  to  say,  from  that  source  and  its 
adjuncts,  do  you  believe  that  that  water  would  main- 
tain its  purity  after  it  left  the  headworks,  if  his 
scheme,  as  outlined  by  him,  should  be  constructed? 

"A.  No,  in  my  opinion  it  certainly  would  not  do 
so  unless  the  plans  were  to  be  materially  changed 
and  the  water  carried  throughout  in  closed  conduits. 
The  proposition  of  carrying  the  water  for  27  or  28 
miles  in  open  ditches  along  the  mountain  sides  is 
one  which  must  necessarily  lead  to  constant  pollu- 
tion of  the  supply  not  only  from  matter  picked  up 
from  the  bed  and  banks  of  the  canal  as  it  passes 
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along,  but  it  would  be  exposed  to  the  action  of  the 
sun  throughout  that  distance  and  subjected  to  the 
pollution  from  the  drainage  of  the  pastures  through 
which  it  passed,  and  subject  to  pollution  from  the 
wash  of  the  mountain  sides  in  storms,  and  also  from 
land-slides  from  the  mountains ;  the  blowing  of  dust 
and  leaves  and  other  trash  borne  by  the  winds  and 
deposited  in  the  canal  would  further  add  to  the  pol- 
lution of  the  water." 

On  page  5445,  in  answer  to  question  221 : 

"How  does  the  Spring  Valley  Water  Com- 
pany's plant  compare  with  the  proposed  Tuolumne 
scheme?",  he  said: 

"I  consider  that  the  Spring  Valley  plant  now  in  use 
is  far  superior  from  every  point  of  view,  in  safety, 
reliability,  cost  of  maintenance  and  all  other  consid- 
erations to  the  proposed  substitute  plant  deriving 
its  supply  from  the  Tuolumne  Eiver. ' ' 

At  page  5446,  in  answer  to  question  224,  he  testified 
that  he  did  notice  that  Grunsky,  in  his  report,  speaks  of 
the  water  supply  of  the  Spring  Valley  Water  Company 
as  ranking  first  in  reliability  of  service  to  the  extent  of 
its  capacity. 

And  on  page  5447,  in  answer  to  question  226 : 

"I  have  no  doubt  that  the  Tuolumne  River,  as  a 
source  of  supply  is  capable  of  yielding  safely  a  daily 
supply  of  more  than  60,000,000  gallons,  although  I 
am  not  prepared  to  say  how  much  would  be  permit- 
ted to  be  taken  from  that  source  without  inter- 
ference with  the  prior  claims  and  rights  of  the  irri- 
gators in  the  two  extensive  irrigation  districts  in 
the  San  Joaquin  Valley,  which  depend  upon  this 
source  alone  for  their  supply.  The  Spring  Valley 
sources  can  be  developed  to  supply  over  100,000,000 
gallons.     To  compare  the  two  sources  on  this  basis 
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of  quantity  available  one  should  know  the  extent  of 
the  prior  rights  on  the  Tuolumne  River,  which  I 
have  not  investigated.  As  to  quality,  I  feel  con- 
fident that  the  Tuolumne  supply  will  be  inferior  to 
that  of  the  Spring  Valley  Company,  if  carried  as 
contemplated,  nearly  30  miles  in  open  ditches,  after 
having  been  confined  in  a  reservoir,  exposed  to  the 
summer  sun." 

I  now  quote  from  the  testimony  of  F.  P.  Stearns,  page 
4210,  question  52 : 

"I  will  ask  you  if  the  question  of  proximity  of 
water  sources  to  the  points  of  distribution  cuts  any 
figure,  or  is  the  question  of  proximity  a  matter  to 
be  considered? 

"A.  It  is  worth  a  great  deal  to  have  sources 
near  at  hand,  provided  they  are  not  near  enough  to 
a  large  city  so  that  the  quality  of  the  water  will  be 
affected  by  its  growth." 

On  page  4211,  in  answer  to  question  53,  he  testified 
that  nearby  sources  are  much  more  valuable. 

When  asked  to  give  his  reasons,  he  said: 

"The  principal  is  because  the  cost  of  works  for 
producing  water  from  nearby  sources  is  obviously, 
under  usual  conditions,  very  much  smaller,  but  in 
addition  to  this,  works  taking  water  from  a  very 
great  distance  are  more  liable  to  interruption  and 
less  reliable,  are  more  expensive  in  operation  and 
cannot  be  increased  in  capacity  except  with  large 
expenditures  of  time  and  money." 

That  applies  to  these  works  for  all  time,  just  as  it 
applies  for  all  time  to  these  sources  of  supply  which  are 
far  away.  And  is  not  that  an  element  to  be  taken  into 
consideration  in  determining  the  value  of  this  property? 
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And  yet  the  suggestion  is,  that  if  we  are  allowed  what  we 
paid  in  twenty  dollar  pieces  for  this  property,  beginning 
in  1858,  we  are  receiving  generous  treatment. 

At  page  4213,  question  57: 

"Is  there  any  relative  advantage  in  a  system  that 
receives  its  water  from  different  sources  which  are 
capable  of  a  separate  or  a  united  utilization,  that  is 
to  say,  are  capable  of  interchangeable  supply  in  the 
matter  of  distribution  and  distributive  capacity! 

"A.  In  the  case  of  any  large  city  there  are  de- 
cided advantages  in  having  different  sources  instead 
of  a  single  source,  for  three  reasons:  first,  the 
greater  certainty  of  a  supply  taken  from  several 
sources;  second,  the  opportunity  which  may  be  af- 
forded to  obtain  a  part  of  the  supply  by  gravity 
when  the  whole  cannot  be  so  obtained;  third,  the 
opportunity  to  discontinue  the  use  of  a  source  tem- 
porarily in  some  cases  when  the  quality  of  the  water 
is  unsatisfactory.  The  works  for  pumping  and  con- 
veying water  from  several  sources  are  naturally 
more  widely  separated  than  those  from  one  source 
and,  with  proper  provision  for  interchangeability, 
are  therefore,  more  certain  to  provide  a  continuous 
supply.  These  advantages  justify  a  considerable 
expenditure  to  obtain  different  sources  with  sepa- 
rate conveying  systems  made  interchangeable." 

At  page  4213,  in  answer  to  question  58,  he  said: 

"A  system  that  is  interchangeable  is  worth  more 
than  one  that  is  not." 

And  at  page  4214,  in  answer  to  question  60,  he  said 
that  the  sources  of  supply  of  the  Spring  Valley  Water 
Company  are  to  a  large  extent  interchangeable. 

Again,  at  page  4238,  in  answer  to  question  124  as 
to  how  the  Spring  Valley  Water  Works  plant  compared 
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with  the  Tuolumne  scheme  as  proposed  by  Mr.  G-runsky, 
on  the  subject  of  quantity  and  quality,  he  said : 

"I  believe  that  the  water  to  be  obtained  from  the 
Tuolumne  scheme  as  proposed  by  him  will  not  be 
of  as  good  quality  as  that  furnished  by  the  Spring 
Valley  Water  Company,  except,  I  might  say,  that 
it  will  be  a  softer  water.  The  quantity  of  water 
that  would  be  furnished  by  his  scheme  would  be 
somewhat  larger  than  the  Spring  Valley  Water 
Company  can  furnish  at  the  present  time,  but  the 
works  of  the  company  are  capable  of  extension  so 
as  to  furnish  the  additional  water  required  at  a 
much  lower  cost  than  from  the  Tuolumne  river. ' ' 

These  extracts  from  the  testimony  will  give  your 
Honor,  I  think,  a  very  fair  appreciation  of  what  the  rec- 
ord shows  with  reference  to  the  availability  of  the  one 
supply  compared  with  the  other,  and  to  the  value  of  the 
one  supply  compared  with  the  other.  I  do  not  mean  the 
value  in  dollars  and  cents ;  but  I  do  mean  that  taking  the 
word  "value"  broadly,  this  testimony  will  give  your 
Honor  a  correct  notion  for  a  general  comparison  of  the 
two  systems. 


RELIABILITY  OF  SERVICE. 

Grunsky,  at  pages  408-9  of  his  testimony,  testified  as 
follows : 

"XQ.  500.  In  your  report  of  1901,  I  will  ask  you 
if  you  used  this  language,  on  page  283,  speaking  of 
auxiliary  nearby  storage:  'Ordinary  precautions 
being  taken,  there  is  very  small  probability  of  de- 
rangement in  a  pipe  line,  and  when  it  occurs,  re- 
pairs can  generally  be  speedily  made.  The  liability 
to  derangement  may  be  regarded  as  proportional  to 
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the  length  of  the  line  and  to  the  pressure  under 
which  it  is  operated.  The  Spring  Valley  Water 
Works,  with  a  few  days'  water  supply  within  the 
limits  of  the  city  in  its  receiving  and  service  reser- 
voirs, and  with  a  reserve  supply  available  by  pump- 
ing at  Lake  Merced  and  with  three  independent  pipe 
lines  from  as  many  storage  reservoirs  12  to  16  miles 
from  the  city,  is  exceptionally  well  fortified  against 
interruption  of  service.' 

"A.     Yes,  sir,  I  used  language  to  that  effect. 

"XQ.  501.     Is  that  still  your  opinion? 

< 'A.     Yes  sir." 

I  quote  again  from  Grunsky's  testimony,  pages  297 
and  298: 

"Constructed  works,  too,  are  maintained  at  more 
or  less  risk;  they  are  liable  to  injury.  Those  least 
liable  to  injury  and  most  readily  repaired  when  in- 
jured, are  the  safest.  To  the  extent  of  capacity,  ac- 
tually utilized  and  demonstrated,  established  works 
of  proven  efficiency  should  therefore  receive  prefer- 
ence and  rank  highest  in  the  scale  of  availability. 
Quality  of  water,  its  quantity,  structural  character 
of  works,  costs  of  operation,  of  maintenance  and  of 
renewals,  are,  however,  factors  that  must  not  be 
overlooked  in  comparing  an  established  system  with 
any  other  project. 

"It  follows,  therefore,  that  remoteness  of  a  sup- 
ply is  a  disadvantage  and  that  between  any  two 
practically  equally  distant  sources,  the  one  is  to  be 
preferred  which  can  be  made  available  by  the  most 
reliable  and  the  most  permanent  works." 

I  quote  from  Hering,  at  page  3396 : 

"A  proximate  source  has  always  a  greater  value, 
other  things  being  equal,  because  of  the  assurance 
that,  under  all  possible  contingencies,  there  is  an 
abundant  supply  of  water  near  at  hand." 


And  again,  at  3397 : 

"I  consider  a  near  source  less  likely  to  possible 
interruptions  and  therefore  possessing  a  greater  re- 
liability of  service,  besides  the  nearer  source  would 
cost  less  for  maintenance  and  repairs." 

And  that  is  only  stating  what  must  be  apparent  to  any 
man  who  thinks  of  the  subject  for  a  moment. 

It  may  be  said  that  of  the  54,000,000  gallons  nominal 
capacity  of  the  Tuolumne,  there  will  be  no  immediate 
need  for  more  than  thirty-five,  and  that  to  make  a  fair 
comparison,  we  should  charge  the  plant  with  only  one 
pipeline  and  such  proportion  of  the  cost  of  the  second 
as  8  bears  to  27. 

The  actual  capacity  of  the  pipeline  is  27,000,000  gal- 
lons per  day;  our  supply  is  35,000,000;  the  difference 
between  the  supply  of  one  pipeline  and  our  supply  is 
8,000,000  gallons.  The  argument  may  therefore  be  that 
as  we  are  furnishing  now  only  35,000,000  gallons,  or 
8,000,000  more  than  one  pipeline  will  deliver,  the  total 
charge  of  the  second  line  should  not  be  considered  until 
the  demand  approaches  its  capacity.  The  answer  is  two- 
fold: (a)  That  the  city  must,  from  the  outset,  incur  the 
total  cost  and  pay  interest  on  it;  and  (b)  that  in  our 
case  our  nearby  sources  could  be  gradually  developed, 
thus  doing  away  with  the  necessity  of  investing  large 
capital  in  structural  parts  years  in  advance  of  the  time 
when  the  water  to  be  supplied  is  required. 

By  an  additional  investment  of  $10,000,000,  we  can 
supply  infinitely  more  water  than  can  be  supplied  by  the 
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Tuolumne  system  with  two  pipelines,  and,  indeed,  that 
investment,  according  to  Mr.  Grunsky,  will  probably 
increase  our  output  to  the  equivalent  of  the  Tuolumne 
system  with  three  pipelines. 

Mr.  Grunsky  says,  at  page  407: 

"XQ.  494.  On  the  last  page  of  the  report,  under 
the  heading  ' General  Remarks',  where  you  say 
'Spring  Valley  Water  Works,  including  the  Cala- 
veras project,  $37,000,000'.  What  did  you  mean  by 
that?  The  report  is  entitled  'San  Francisco  Water 
Supply  Investigation,  November  24,  1902.' 

"A.  I  used  that  amount  for  comparison  with  the 
other  projects  that  had  been  under  discussion,  and 
explained  it  in  these  words :  '  For  this  comparison, 
the  appraisement  of  value  of  the  Spring  Valley 
Water  Works  properties,  submitted  to  the  super- 
visors for  consideration,  in  fixing  water  rates,  has 
been  used;  and  the  estimate  of  the  water  company's 
engineer  for  the  utilization  of  the  Calaveras  prop- 
erties, $10,677,000  has  been  added.'  " 

It  is  therefore  shown  that  Grunsky  accepted  Schuss- 
ler's  estimate  as  to  the  cost  for  expanding  the  Calaveras 
properties  to  such  an  extent  that  they  would  yield  a 
supply  equivalent  to  that  of  the  Tuolumne,  or  30,000,000 
gallons  in  addition  to  the  present  supply. 

And  we  further  quGte  from  Mr.  Grunsky,  page  224 : 

"The  addition  to  the  present  supply  of  the  next 
most  available  source  with  a  considerable  yield, 
Calaveras  Valley,  which  is  estimated  by  the  engin- 
eer of  the  Spring  Valley  Water  Works  to  be  capable 
of  yielding  about  30,000,000  gallons  per  day,  would 
cost,  according  to  the  same  authority,  about  $10,- 
677,000,  or  at  the  rate  of  $356,000  per  million  gal- 
lons of  daily  yield." 
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QUALITY  OF  WATER. 

There  is  some  controversy  as  to  which  of  the  water 
supplies  will  be  superior  in  quality.  Mr.  Grunsky  thinks 
that  the  Tuolumne  water  will  be  better — and  I  think  his 
is  the  only  testimony  to  that  effect — and  our  engineers 
think  that  the  water  which  will  come  from  our  system 
will  be  better. 

Upon  that  subject  I  desire  to  read  to  your  Honor  a 
statement  by  Dr.  D'Ancona  who  was  at  the  time  a 
supervisor,  and  which  is  included  in  a  Municipal  Eeport : 

"For  the  sake  of  the  record  I  want  to  say  that 
the  Board  of  Supervisors  a  year  ago  directed  the 
Board  of  Health  to  have  the  City  Chemist  and  City 
Bacteriologist  examine  the  waters  of  the  Alameda 
Creek  System.  They  started  to  have  the  waters  of 
the  entire  system  examined,  but  that  proved  to  be 
too  burdensome,  and  it  seems  to  me  that  the  people 
of  the  city,  and  the  Spring  Valley  Water  Works  are 
entitled  to  the  results  of  those  examinations.  They 
showed  that  the  waters  of  the  Alameda  Creek  sys- 
tem are  of  exceptional  purity.  It  is  a  question 
whether  any  city  in  the  United  States  has  a  water 
source  that  is  hygienically  as  good  as  the  water 
from  the  Alameda  Creek  system.  I  think  the  Spring 
Valley  Water  Works  are  entitled  to  that  knowledge, 
and  the  people  of  San  Francisco  certainly  ought  to 
know  that  the  water  from  the  main  source  of  the 
city  supply  is  hygienically  good  and  of  exceptional 
purity.' ' 

This  particular  matter  is  already  within  the  knowl- 
edge of  the  court,  for  a  report  of  the  proceedings  which 
took  place  before  the  board  of  supervisors  preliminarily 
to  the  fixing  of  rates  for  the  fiscal  year  1903  which  con- 
tained the  above  statement  was  offered  in  evidence  upon 
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the  application  for  a  preliminary  injunction  in  this  case. 
It  is  now  a  part  of  the  files  of  this  court,  and  is  before 
the  court.  (It  was  stipulated  at  page  243  of  the  record 
that  this  entire  report  should  be  considered  in  evidence.) 

In  this  connection,  we  quote  from  Mr.  Grunsky  as  fol- 
lows: 

At  page  222,  referring  to  the  purity  of  Coast  Range 
waters,  he  says: 

"Fortunately,  their  actual  use  for  half  a  century 
is  a  strong  argument  in  their  favor,  and  their  qual- 
ity as  determined  when  stored  in  large  reservoirs 
and  brought  long  distances  in  pipes  under  pressure, 
is  a  much  better  guide  than  any  examination  of  the 
living  stream  before  its  water  is  given  an  oppor- 
tunity of  becoming  clear  and  freed  from  original 
impurities. ' ' 

At  page  308,  he  says : 

"The  quality  of  water  from  the  peninsula  res- 
ervoirs may  be  considered  as  fairly  represented  by 
the  water  ordinarily  delivered  to  the  consumers  in 
this  city, — good  quality,  except  possibly  when  the 
reservoirs  are  at  low  stages,  has  been  demonstrated 
by  long  continued  use.  The  waters  from  the  sev- 
eral reservoirs  are  so  intermixed  before  they  reach 
the  consumer,  that  reliable  samples  of  the  water  as 
delivered  from  each  of  the  several  sources,  are  well 
nigh  unobtainable." 

At  page  357,  Mr.  Grunsky  is  asked : 

"XQ.  181.  Has  there  been  any  epidemic  of  ty- 
phoid fever  in  San  Francisco,  to  your  knowledge? 

"A.  No,  sir,  and  that  is  one  reason  why  I  have 
always  called  the  quality  of  the  water  good." 
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At  page  407,  he  reiterates  a  previous  statement  that 
good  quality  has  been  shown  by  long  continued  use. 

And  I  am  reminded  here  that  when  one  of  the  so- 
called  engineers  of  the  city  was  upon  the  stand  he  en- 
deavored to  cast  a  reflection  upon  the  quality  of  the 
water  coming  from  that  identical  source.  I  hope  that 
statement  made  by  Dr.  D'Ancona  will  set  at  rest  any 
question  that  may  arise  in  this  case  with  regard  to  the 
quality  of  the  water. 


VALUE  OF  WATER  ON  BASIS  OF  SUBSTITUTIONAL  SUPPLY. 

Having  applied  the  substitutional  principle  generally, 
we  now  turn  to  its  application  to  a  specific  part  of  com- 
plainant's properties 

Of  the  total  cost  of  construction  allowed  by  Grunsky, 
— I  now  speak  of  the  Tuolumne  system, — $12,524,000  is 
the  cost  of  a  single  pipe-line  to  convey  water  from  Tuo- 
lumne. All  the  other  engineers  disagreed  with  him  on 
this  cost,  and  claimed  that  it  would  be  materially  higher 
than  his  figures.  But  let  us  take  his  figures.  He  admits 
the  48-inch  pipe-line  will  not  deliver  to  exceed  90  per 
cent  of  its  rated  capacity.  Ninety  per  cent  of  that  rated 
capacity  is  27  million  gallons  per  day.  The  operation 
of  this  pipe-line  will  require  the  installation  and  opera- 
tion of  a  large  pumping  plant  at  Altamont  Pass,  but  we 
say  nothing  here  of  that  expense,  nor  of  the  large 
amount  for  depreciation  allowed  by  him  to  cover  deteri- 
oration of  the  pipe,  when  once  laid.  We  simply  deal 
with  his  low  figure  of  original  cost:  $12,524,000,  exclu- 
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sive  of  any  allowance  for  interest  during  construction, 
which  he  admits  should  be  added. 

In  other  words,  the  investment  for  pipeage  alone  will 
be  at  least  $463,851  per  million  gallons  of  actual  deliv- 
ery. It  is  to  be  remembered  that  this  water  is  to  be  de- 
livered into  the  peninsula  reservoirs,  and  mingled  with 
the  waters  flowing  from  the  surrounding  watershed  into 
the  reservoirs;  and  the  mingled  waters  are  to  be  con- 
veyed from  there  to  San  Francisco,  and  distributed  for 
consumption.  Each  gallon  of  the  21  million  gallons 
daily  supply  which  is  deliverable  now  will  be  brought 
here,  that  is,  to  San  Francisco,  undistinguishable  from 
the  Tuolumne  water  delivered  into  the  reservoirs.  To 
obtain  this  last  water  will  require  an  investment  of  at 
least  $463,851  for  each  million  gallons  daily  supply. 
Bear  in  mind  that  this  investment  gets  no  dams,  reser- 
voirs, pumping  stations  or  other  necessary  appurte- 
nances. It  is  simply  and  solely  the  cost  of  the  water 
placed  in  the  reservoir.  It  is  "water  rights",  so  to 
speak.  It  is  in  lieu  of  the  water  which  might  be  im- 
pounded in  the  reservoir  if  there  were  natural  streams 
in  the  locality  having  capacity  to  furnish  the  same  quan- 
tity, and  the  company  had  the  right  to  divert  and  take 
it.  It  is  8  million  gallons  per  day  short  of  the  supply, 
taking  the  delivery  from  Alameda  and  the  peninsula  as 
a  unit,  which  the  company  is  now  delivering  to  San 
Francisco,  the  Alameda  water  being  first  delivered  into 
the  peninsula  system.  In  Grunsky's  appraisement  he 
valued  a  continuous  supply  of  18  million  gallons  per  day 
from  the  peninsula  system  at  $720,000,  or  at  $40,000  for 
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one  million  gallons  continuous  daily  supply.  This  is 
considerably  less  than  one-tenth  of  the  value  which  the 
Tuolumne  water  will  have  for  each  million  gallons  daily 
delivery  if  our  position  be  not  altogether  unsound.  As 
defendants  seem  to  prefer  the  word  "cost"  to  the  word 
"value",  we  will  say  that  the  "cost"  of  the  Tuolumne 
water  per  million  gallons  daily  supply — and  by  that  we 
mean  the  cost  of  water  rights  in  the  sense  in  which 
Grunsky  has  used  it  in  his  appraisement  of  our  prop- 
erty— available  at  the  place  where  our  supply  is  im- 
pounded, is  more  than  ten  times  as  great  as  the  value 
he  allows  us  for  the  same  sort  of  property.  He  has  said 
unqualifiedly  that  our  supply  is  of  good  quality.  And 
we  did  not  need  it  from  him  because  we  have  the  certi- 
fication of  the  chairman  of  the  hospital  committee.  He 
would  not  advocate  a  course  so  illogical  and  foolish  as 
the  delivery  of  the  melted  snows  from  the  Sierra  into 
our  reservoirs  if  he  were  not  positive  that  the  product 
existing  after  the  waters  had  mingled  would  be  of  ex- 
cellent quality.  No  one  would  do  Mr.  Grunsky  the  in- 
justice to  make  the  suggestion.  Xo  one  who  knows  him, 
or  has  read  his  record,  in  connection  with  the  subject, 
has  any  other  notion  than  that  it  is  his  desire  that  San 
Francisco  shall  have  an  ideal  water  supply,  and  that, 
according  to  him,  is  to  be  most  effectively  and  satis- 
factorily and  reliably  accomplished  by  making  the  penin- 
sula properties  and  the  Tuolumne  properties  one  grand 
unit. 

If  the  ideal  plan  is  to  mingle  the  Sierra  water  with  the 
peninsula  water,  and  if  the  investment  in  water  rights 
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for  the  former,  by  which  I  mean  the  investment  neces- 
sary in  pipes  alone,  to  convey  the  water  into  the  storage 
reservoir  which  Grunsky  has  selected,  will  be  over  $460,- 
000  per  million  gallons  daily  supply,  would  not  each 
million  gallons  of  the  peninsula  supply  seem  to  be  worth 
as  much?  And  would  not  each  million  gallons  of  daily 
supply  from  the  Alameda  system  seem  to  be  worth  as 
much?  And  yet,  Mr.  Grunsky  for  the  water  rights  of 
the  peninsula  system  and  for  the  whole  of  our  Alameda 
property,  including  water  rights,  real  estate  and  struct- 
ural parts,  has  allowed  us  $5,759,000,  or  about  two-fifths 
of  the  cost  of  this  one  pipe-line. 

There  is  no  risk  of  interruption  of  the  local  supply. 
It  is  right  at  our  door.  It  is  in  no  wise  affected  by  many 
risks  to  which  water  coming  from  180  miles  distant  is 
constantly  subjected. 

I  quote  again  from  Mr.  Grunsky,  at  page  316 : 

"It  appears  from  what  has  been  said  in  the  fore- 
going pages  and  the  earlier  reports  herein  referred 
to: 

"That  the  Spring  Valley  Water  Works'  system, 
to  the  extent  of  its  capacity,  ranks  first  in  the  relia- 
bility of  service.  That  the  Tuolumne  River  project 
ranks  highest  in  the  quality  and  quantity  of  water. ' ' 

And  it  should  not  be  forgotten  that  this  $5,759,000 
includes  the  potential  value  of  the  Alameda  system, 
which  he  says,  can,  in  his  opinion,  be  developed  to  sup- 
ply three  times  the  quantity  of  water  which  is  now 
being  drawn  from  it. 

Let  us  now  carry  this  illustration  a  little  further. 
Suppose,   having   acquired   the   ideal   system   which   he 
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describes,  that  is,  one  combining  the  Tuolumne  system 
with  one  pipe-line,  with  our  peninsula  properties,  the 
time  approaches  when  the  city  requires  more  water,  and 
the  laying  of  a  new  pipe-line  from  the  Tuolumne  source 
to  the  peninsula  reservoirs,  then  forming  a  part  of  the 
ideal  system,  becomes  necessary.  That  pipe-line,  at  his 
own  figures,  will  cost  $12,524,000,  making  no  allowance 
for  interest  during  construction.  Its  operation  will  re- 
quire the  installation  of  another  pumping  plant  at  Alta- 
mont  Pass,  and  it  will  be  subject  to  the  very  great  de- 
preciation which  he  described  in  his  report.  The  only 
purpose  which  it  will  serve  will  be  the  delivery  of  an 
additional  27  million  gallons  of  water  per  day — at  least 
not  to  exceed  that  quantity — into  the  reservoirs  then 
being  part  of  the  ideal  system.  This  pipe-line,  like  the 
other,  will  perform  no  service  except  to  deliver  8  mil- 
lion gallons  per  day  less  than  our  system  is  now  pro- 
ducing. 

And  again,  although  Mr.  Grunsky  has  allowed  us  only 
$1,016,000  or  very  much  less  on  the  average  than  $40,000 
per  million  gallons  for  all  the  water  which  we  are  now 
delivering  to  San  Francisco,  the  27  million  gallons  which 
he  will  derive  by  the  installation  of  a  new  pipe-line,  and 
which  pipe-line  will  perform  no  office  except  to  deliver 
that  27  million  gallons  into  the  combination  system, 
will  cost,  as  I  have  said,  $12,524,000. 

A  third  pipeline  will  add  at  least  twelve  and  a  half 
million  dollars  to  its  cost,  and  with  the  three  pipe-lines, 
the  system  will  have  a  possible  delivery  of  81,000,000 
gallons  per  day.    By  that  time,  its  total  cost  will  be  in 
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the  neighborhood  of  $60,000,000,  even  though  we  accept 
Grunsky's  low  estimate  as  a  basis. 

As  it  requires  additional  water,  it  will  construct  addi- 
tional pipelines,  and  the  lowest  possible  cost  for  pipeage 
alone,  for  each  additional  million  gallons  which  it  brings 
from  the  storage  reservoir,  will  be  $460,000.  (The  actual 
cost  for  initial  installation  will  be  $901,002  per  million 
gallons,  and,  considering  depreciation  of  pipelines, 
pumping  plants  and  other  structures,  the  cost  per  million 
gallons  for  additional  deliveries,  will  probably  not  aver- 
age less  than  that  figure.) 

We  have,  then,  the  cost  of  obtaining  water  from  the 
source  from  which  San  Francisco  has  declared  she  in- 
tends to  obtain  it. 

Is  not  $460,000  per  million  gallons,  therefore,  the  re- 
productive value  of  the  water  which  we  are  now  supply- 
ing, gallon  by  gallon,  to  the  citizens  of  San  Francisco? 
Is  not  that  the  substitutional  cost  so  far  as  water  is 
concerned,  which  the  city  will  incur  to  perform  the  serv- 
ice which  our  water  rights  as  such  are  now  rendering! 

Grunsky  said  he  based  his  opinion  of  the  value  of  our 
water  rights  upon  his  general  familiarity  with  the  situ- 
ation on  the  peninsula,  and  that  he  compared  it  with 
the  cost  of  production  of  water  from  other  sources.  It 
would  be  interesting  to  know  if  the  Tuolumne  were  one 
of  them.  It  would  seem  almost  axiomatic  that  under  the 
showing  made  here — and  in  the  absence  of  other  lands, 
other  reservoirs  and  other  water  rights  with  which  ours 
may  be  compared — we  should  be  permitted  to  have  the 
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value  of  our  water  rights,  which  the  city  wishes  to  take 
for  the  benefit  of  its  citizens,  measured,  at  least  to  a 
great  extent,  by  what  the  city  has  demonstrated  to  be 
the  cost  of  the  most  available  substitute.  It  may  be 
urged  in  answer  that  we  are  confounding  plant  with 
water  rights,  but  that  does  not  at  all  meet  the  argument 
we  make.  In  the  one  case,  there  are  water  rights  pro- 
ducing eighteen  million  gallons  per  day.  The  city,  in 
the  case  assumed,  has  acquired  those  rights.  Every 
additional  million  gallons  daily  supply  will  cost  her  in 
actual  investment  at  least  $460,000.  Her  water  will  be 
in  the  mountains  where  there  is  no  market  or  demand 
for  it  and  in  order  to  bring  it  to  the  place  where  ours 
is  now  impounded  and  where  a  market  exists  will  cost 
her  $460,000  per  million  gallons.  Under  those  circum- 
stances, what  is  the  value  of  the  water  we  are  deliver- 
ing? Is  the  whole  supply  of  thirty-five  million  gallons 
daily  worth  less  than  three  of  those  with  which  it  is  pro- 
posed to  mingle  it? 

As  to  the  value  of  water  rights,  this  presents  the  most 
reliable  comparison  that  can  be  made.  To  the  Sierra 
the  city  must  go,  says  Mr.  Dockweiler.  And  he  gives  ten 
reasons  why  the  city  must  go  to  the  Sierra.  Grunsky 
says  substantially  the  same  and  also  says  the  Tuolumne 
is  the  source  from  which,  above  all  others,  the  supply 
must  come. 

Mr.  Dockweiler  said,  page  579  of  the  record : 

"There  is  not  an  engineer  who  has  examined  the 
water  problem  but  does  not  award  the  palm  to  the 
Sierras." 
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And  on  the  next  page,  580,  and  I  would  like  to  have 
you  bear  this  in  mind  in  connection  with  this  very  gen- 
erous valuation  which  has  been  made  upon  our  35,000,000 
gallons  daily  supply,  Mr.  Dockweiler  uses  this  expres- 
sion: 

"In  this  state,  where  water  is  king,  and  its  scarc- 
ity is  recognized,  to  deprive  lands  adjacent  to  the 
bay  and  the  dense  centers  of  population  by  divert- 
ing the  water  to  the  city's  use,  is  certainly  a  mis- 
take." 

And  yet,  for  35,000,000  gallons  of  water  which  we  ac- 
quired the  right  to  divert  by  the  exercise  of  foresight 
and  judgment  in  the  making  of  purchases  years  ago, 
they  propose  to  allow  us  $1,016,000.  This  water  on  the 
basis  of  the  cost  of  Tuolumne  water  is  worth  in  the 
neighborhood  of  $18,000,000.  In  view  of  their  showing 
that  in  this  locality  water  is  king,  and  that  our  supply 
cannot  be  duplicated  except  by  going  to  the  Sierra,  the 
conclusion  would  seem  inevitable  that  the  cost  of  substi- 
tute water  is  the  most  reliable  test  of  the  value  of  the 
present  supply.  Is  it  fair,  I  ask,  to  say  that  our  water, 
35,000,000  gallons,  is  worth  only  a  trifle  above  the  cost 
of  2.000,000  gallons  from  the  source  of  which  they  pro- 
pose to  avail? 

The  facts  affording  a  perfect  comparison  for  the  as- 
certainment of  water  values  have  been  furnished  by 
defendants,  and  still,  say  they,  there  is  no  foundation 
in  law  or  reason  for  the  comparison.  It  is  not  difficult 
to  picture  them  proclaiming  quite  as  strenuously,  if  the 
comparison  were  in  their  favor,  how  devoid  of  law  and 
reason  would  be  a  claim  that  the  cost  of  water  from  the 
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Sierra  had  nothing  to  do  with  the  ascertainment  of  value 
of  the  water  rights  we  own.  Their  rule,  if  they  state 
any  at  all,  and  they  do  not  state  any  very  explicitly, 
is  that  the  value  of  this  property,  the  value  of  these 
rights  of  ours,  should  be  ascertained  by  ascertaining 
original  cost  and  adding  appreciation.  How  we  are  to 
get  at  the  appreciation,  they  furnish  no  guide,  nor  even 
a  suggestion. 

Grunsky  says  that  this  method  of  determining  value 
by  comparison  produces  a  result  in  excess  of  a  valua- 
tion based  merely  upon  estimated  cost  of  duplication  of 
works,  and  an  appraisement  of  lands  based  solely  upon 
their  natural  uses  for  agricultural  purposes,  and  this 
excess  is  probably  far  beyond  the  actual  cost  of  lands 
and  water  with  the  cost  of  abandoned  structures  added. 

Now,  to  be  perfectly  fair  to  Mr.  Grunsky,  he  said  that 
in  a  report  made  in  1901  or  1902,  but  in  a  later  report 
made  in  1904  he  receded  from  that  position. 

It  is  true,  he  says,  that  this  reasoning  on  the  lines  of 
all  the  traffic  will  bear,  produces  the  result  stated.  But 
we  suggest  that  the  doctrine  of  all  the  traffic  will  bear 
is  entirely  a  false  one  as  applied  to  the  combination 
plan,  which  he  himself  suggests  as  the  ideal  one.  And 
in  any  event,  how  can  this  characterization  of  the 
method  of  comparison  we  contend  for  be  fairly  em- 
ployed in  view  of  the  admitted  facts?  His  suggestion, 
tn  effect,  is  that  "all  the  traffic  will  bear"  applies  to  a 
case  where  the  cost  of  another  system  is  so  high  as  not 
to  permit  its  installation  to  be  seriously  considered.  It 
does  not  apply  where  the  substitutional  system  is  avail- 
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able,  feasible  and  its  cost  within  bounds.  But  again, 
our  service  is  just  as  valuable,  gallon  by  gallon,  as 
would  be  the  service,  gallon  by  gallon,  from  the  ideal 
combination  plan  which  Grunsky  suggests.  The  com- 
parison is  perfect  but  for  the  suggestion,  which  we  think 
cannot  be  entitled  to  much  weight,  that  in  our  case  the 
peninsula  water  alone  is  supplied,  which  Grunsky  says 
is  good  water,  whereas,  from  the  combined  system  the 
delivered  water  would  be  a  mixture  of  that  from  Tuo- 
lumne with  that  from  the  peninsula  system. 

We  wish,  in  this  connection,  to  turn  to  several  sug- 
gestions made  by  defendants. 


YALUE  OF  WATER  RIGHTS. 

Referring  once  again  to  the  value  of  water  rights,  I 
have  suggested  to  your  Honor  that  whereas  the  cost  of 
water  per  million  gallons  delivered  into  the  combination 
system  or  the  reservoirs  of  what  Mr.  Grunsky  called  the 
combination  system,  would  cost,  on  his  low  figures, 
$460,000  per  million  gallons,  the  total  allowance  made  to 
us  for  water,  our  supply  being  35,000,000,  was  $1,016,000. 
I  think  it  appropriate  to  call  your  Honor's  attention  gen- 
erally to  the  testimony  of  Mr.  Grunsky  on  that  subject. 

I  quote  now  from  Mr.  Grunsky 's  Progress  Report  for 
the  year  1901,  beginning  at  page  295  of  the  defendants' 
testimony : 

"The  availability  of  a  source  of  water  supply,  as 
above  stated,  is  determined  by  the  quality  of  the 
water  delivered,  its  quantity,  the  reliability  of  ser- 
vice and  cost. 
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"The  first  requisite  beyond  question  is  quality. 
Given  any  two  sources  of  supply — one  of  which  is 
pure  and  wholesome,  so  located  that  its  contamina- 
tion is  well-nigh  impossible,  and  another  which  is 
so  laden  with  impurities  and  refuse  and  is  so  liable 
to  pollution  that  it  cannot  safely  be  used  without 
filtration —  and  there  will  be  no  question  whatever 
as  to  which  of  the  two  is  the  more  desirable.  Were 
there  no  choice  and  only  a  water  of  the  second  class 
obtainable  at  reasonable  expense,  then,  as  a  matter 
of  necessity,  the  second  would,  with  due  precau- 
tionary measures  and  after  purification,  be  declared, 
and  justly  so,  an  available  source  of  supply. 

* '  Sometimes  a  mere  capitalization  of  the  increased 
operating  expense  involved  in  purifying  such  a 
water  or  in  guarding  against  possible  injurious  ef- 
fects of  contamination,  added  to  the  cost  of  works, 
will  show  such  a  water  even  from  the  financial 
standpoint  alone  to  be  less  available  than  a  water 
naturally  above  suspicion,  but  obtainable  only  at  a 
greater  first  cost. 

"It  is  generally  the  case,  however,  that  the  purest, 
most  desirable  waters  are  remote  from  the  centers 
of  population.  They  are  generally  to  be  sought  in 
high  uninhabitable  mountain  regions.  The  centers 
of  population  are  usually  at  very  low  altitudes,  fre- 
quently at  or  near  sea-level,  at  a  considerable  dis- 
tance from  the  regions  which  by  reason  of  their  in- 
accessibility or  remoteness  are  desirable  collecting 
grounds  for  water  for  domestic  use.  San  Francisco 
is  no  exception  to  this  rule. 

"When  it  happens  that  the  cost  of  a  very  pure, 
desirable  water  greatly  exceeds  the  cost  of  devel- 
opment and  utilization  of  a  nearby  less  desirable 
source  of  supply,  then  there  may  be  some  difficulty 
in  determining  which  source  is  entitled  to  prefer- 
ence, and  this  determination  should  take  into  ac- 
count the  financial  ability  of  the  consumers  and  the 
evident  destiny  of  the  region  to  be  served.  In  other 
words,   if  within   reach   at   a   reasonable   cost,   the 
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water  of  unquestioned  purity  should  be  preferred 
and  is  to  be  considered  more  available  than  a  water 
obtained  at  less  expense  but  the  use  of  which  might 
under  untoward  circumstances  give  rise  to  some 
great  calamity. 

"Another  feature  to  be  considered  as  having  some 
bearing  upon  the  availability  of  any  source  of  sup- 
ply is  the  reliability  of  service.  Not  only  is  it  nec- 
essary that  a  sufficient  quantity  of  water  of  good 
quality  be  obtainable  from  any  source  that  is  to  be 
considered  available,  but  the  works  for  the  utiliza- 
tion of  this  water  for  its  delivery  to  reservoirs  in  or 
very  near  the  city  and  its  distribution  to  the  con- 
sumers must  be  of  a  reliable  character.  The  water 
supply  must  be  an  unfailing  one,  not  alone  by  reason 
of  its  abundance  at  its  source,  but  also  by  reason 
of  the  safety  of  the  works  for  its  delivery.  The 
utilization  of  any  undeveloped  source  may  always 
be  considered  to  involve  some  risk.  Obstacles  of 
more  or  less  magnitude  must  be  overcome  in  devel- 
oping the  water  and  in  conducting  it  to  the  intended 
place  of  use.  Formidable  obstacles  may  involve 
great  risk  and  great  uncertainty  during  construc- 
tion. 

"Constructed  works,  too,  are  maintained  at  more 
or  less  risk;  they  are  liable  to  injury.  Those  least 
liable  to  injury  and  most  readily  repaired  when 
injured  are  the  safest.  To  the  extent  of  capacity 
actually  utilized  and  demonstrated,  established 
works  of  proven  efficiency  should  therefore  receive 
preference  and  rank  highest  in  the  scale  of  avail- 
ability. Quality  of  water,  its  quantity,  structural 
character  of  works,  cost  of  operation,  of  mainte- 
nance and  of  renewals,  are,  however,  factors  that 
must  not  be  overlooked  in  comparing  an  established 
system  with  any  other  project. 

"It  follows,  therefore,  that  remoteness  of  a  sup- 
ply is  a  disadvantage  and  that  between  any  two 
practically  equally  distant  sources,  the  one  is  to  be 
preferred  which  can  be  made  available  by  the  most 
reliable  and  the  most  permanent  works. 
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"In  this  connection,  there  is  also  to  be  considered 
the  fact  that  in  one  case  works  may  be  of  a  charac- 
ter whose  reliability  has  been  established  by  ex- 
perience and  practice,  and  concerning  the  construc- 
tion of  which  and  the  character  of  service,  quality 
and  quantity  of  water,  no  reasonable  doubts  can  be 
entertained.  Such  works  are  to  be  preferred  to 
works  not  yet  constructed  and  particularly  to  works 
which  involve  departure  from  ordinary  practice  and 
whose  execution  and  maintenance  is  at  more  than 
ordinary  risk. 

"Many  other  things  may  be  brought  into  the 
comparison,  as,  for  instance,  the  facility  for  a  grad- 
ual increase  of  the  capacity  of  conduits  or  other 
appliances  required  for  the  delivery  of  the  water, 
in  order  that  the  delivery  may  keep  pace  with  the 
growth  and  growing  needs  of  the  municipality.  A 
system  that  must  at  once  be  constructed  of  a 
capacity  to  meet  the  probable  requirement  fifty  or 
more  years  in  the  future  may  prove  relatively  ex- 
pensive, and  this  may  be  rated  as  a  disadvantage 
when  compared  with  one  which  permits  an  installa- 
tion which,  though  adapted  to  immediate  require- 
ments, is  still  capable  of  expansion  as  occasion 
arises. 

"To  permit  of  a  fair  comparison  of  the  avail- 
ability of  several  sources  of  supply,  it  is  finally 
necessary  to  assume  all  work  to  be  of  the  same 
standard  of  excellence;  so  far  as  practicable  of  the 
same  materials  and  the  same  workmanship,  and, 
therefore,  in  the  same  class  so  far  as  conditions  per- 
mit principally  in  the  matter  of  efficiency  and  dura- 
bility. 

"In  making  the  financial  comparison,  due  regard 
should  be  had  to  the  cost  of  operation,  maintenance 
and  repairs.  Allowance  should  also  be  made  for 
any  greater  expense  occasioned  by  the  use  of  more 
perishable  materials  in  one  case  than  in  another, 
when  conditions  make  it  impracticable  to  bring  the 
several  projects  to  the  same  standard. 
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"  Based  on  data  at  command,  these  principles  per- 
mit comparison  of  the  various  sources  of  water  sup- 
ply that  have  been  suggested  for  San  Francisco. 

"  Surveys  have  not  been  made,  nor  indeed  are 
they  necessary  for  every  project  that  has  been  sug- 
gested. It  is  often  possible,  by  comparison,  to  elimi- 
nate a  project,  to  show  its  inferiority  to  some  other 
so  conclusively  that  it  were  but  folly  to  expend  the 
funds  of  the  city  in  working  out  the  details  of  such 
a  project. 

"When  a  source  of  supply  is  inadequate,  it  may 
yet,  by  combination  with  other  sources,  become 
available.  The  several  sources  thus  combined  should 
then,  as  a  matter  of  course,  be  treated  collectively. 

' '  All  sources  of  supply  whose  conduits  must  cross 
San  Francisco  Bay  are  less  desirable  from  the 
standpoint  of  reliability  of  service  than  those  whose 
conduits  enter  the  city  from  the  south.  Months 
may  be  required  to  effect  repairs  when  they  become 
necessary.  The  degree  of  liability  to  accident  in 
such  a  structure  as  a  bay  crossing,  can  not  be  stated 
in  advance  with  any  degree  of  precision.  The  ele- 
ment of  uncertainty  which  this  feature  of  any  water 
works  involves  renders  the  projects  which  embody 
it  less  attractive  than  projects  from  which  it  can 
be  eliminated. 

"In  the  one  case,  except  by  recourse  to  additional 
water  development  and  storage  on  the  Peninsula 
southward  of  San  Francisco" — and  by  the  "one 
case"  there,  he  means  the  case  where  the  water 
must  be  brought  under  the  Bay  of  San  Francisco — 
"it  may,  therefore,  be  well-nigh  impossible  to  rea- 
sonably safeguard  the  continuity  of  water  delivery. 
In  the  other  case,  reliable  nearby  storage  facilities 
can  be  secured  on  the  line  of  the  works.  In  the 
former  case,  the  risk  of  successful  construction 
and  maintenance  of  a  structure  under  the  bay  will 
alwavs  remain  an  undesirable  feature." 
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I  quote  now  from  page  225  of  the  testimony  of  the 
witness  Grnnsky: 

"It  is  desirable  that  the  combined  sources  of 
water  supply  for  the  city  should  be  capable  of 
yielding  ultimately  at  least  120,000,000  gallons  per 
day,  and  that  any  source  of  supply  now  to  be  uti- 
lized or  an  extension  of  the  established  system 
should  place  at  least  60,000,000  gallons  of  water 
per  day  at  the  disposal  of  the  city,  and  that  the 
capacity  of  water  works  should  be  such  as  to  deliver 
this  amount  of  water  to  the  city  at  the  outset." 

If  they  should  bring  one  pipe-line  from  the  Tuolumne, 
conveying  27,000,000  gallons,  and  add  it  to  our  admitted 
35,000,000,  they  would  have  a  trifle  over  60,000,000  gal- 
lons daily  supply. 

Resuming  my  quotation  from  Grunsky: 

"Any  new  source  to  be  combined  with  the  estab- 
lished system  should  be  capable  of  yielding  at  least 
30,000,000  gallons  per  day  and  a  possible  expansion 
to  90,000,000  gallons  is  desirable. 

"Under  an  operation  of  the  Spring  Valley  Water 
Works,  in  conjunction  with  a  Sierra  supply,  a  better 
water  than  now  furnished  is  to  be  anticipated,  be- 
cause the  peninsula  reservoirs  could  be  kept  full 
and  ill  effects  of  low  water  stages  with  exposed 
flat  marginal  areas  would  be  minimized. 

"Water  works  now  acquired  or  constructed  by 
the  municipality  should  serve  the  city  for  all  time. 
They  should  be  such  that  other  works  with  Sierra 
Nevada  sources  of  supply  can,  whenever  required, 
be  combined  with  them." 

The  works  which  he  has  in  mind  there  are  the  Spring 
Valley  works,  because  he  has  never  suggested  a  com- 
bination of  a  Sierra  source  with  any  works  except  the 
Spring  Valley  works. 
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"A  number  of  Sierra  Nevada  sources  of  supply 
would  afford  the  full  amount  of  water  which,  as 
above  indicated,  should  be  at  command  when  a 
project  is  adopted  and  works  constructed.  Some 
of  these  sources  would  supply  far  in  excess  of  the 
amount  of  water  necessary  to  be  at  once  commanded 
by  the  city." 

And  then  he  goes  on  to  discuss  a  number  of  other 
supplies. 

I  quote  now  from  page  397  of  the  testimony  of  the 
same  witness.  This  quotation  is  put  to  the  witness  in  a 
question  which  is  propounded  to  him.  After  speaking 
of  the  Portola  or  Searsville  property  the  quotation  from 
the  report  is  as  follows : 

"On  the  other  hand,  all  of  the  works  connected 
with  Pilarcitos  reservoir,  San  Andreas  reservoir, 
and  Crystal  Springs  reservoir  would  be  valuable 
members  of  the  combination  water  supply  system, 
as  would  also  Lake  Merced  as  an  emergency  supply, 
and  the  several  pumping  stations  at  the  reservoirs, 
on  the  pipe  lines  from  the  reservoirs  and  within 
the  city." 

The  next  quotation  is  from  page  398  of  the  testimony. 
After  answering  that  he  did  use  that  language  which 
I  have  just  quoted,  he  was  asked: 

"XQ.  439.  Did  you  intend,  in  using  that  lan- 
guage, to  recommend  that  these  properties  of  the 
Spring  Valley  Water  Works  be  added  as  a  supple- 
ment to  the  Tuolumne  system? 

"A.  I  did  consider  the  combination  of  the  two 
water  works  properties,  that  is,  the  Tuolumne  river 
project  with  the  works  as  they  now  exist,  as  an 
extremely  desirable  thing  for  the  city  of  San  Fran- 
cisco. 
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"XQ.  440.  Would  such  a  combination  have  re- 
duced the  cost  of  the  Tuolumne  river  supply? 

"A.  The  Tuolumne  scheme  would  have  been 
modified  to  this  extent,  that  at  the  outset  only  one 
pipe  line  instead  of  two  would  have  been  con- 
structed. 

"XQ.  441.  Then,  these  properties  which  I  have 
enumerated,  if  added  to  the  Tuolumne  scheme, 
would  have  saved  the  construction  of  one  pipe  line? 

"A.    Yes,  sir. 

"XQ.  442.     How  much  is  that  estimated  to  cost? 

"A.  I  have  estimated  about  how  much  the  re- 
duction would  have  been  in  the  first  cost  of  the 
Tuolumne  project  if  such  a  combination  were  made. 
It  is  given  on  page  449  of  the  Municipal  Reports 
for  the  year  1902-03. 

"XQ.  443.     And  what  is  it? 

"A.  (Reading):  'There  would  be  but  a  single 
48-inch  pipe  line  across  San  Joaquin  Valley  and 
from  Altamont  to  San  Francisco.  The  force  main 
from  the  Altamont  pumps  to  the  Altamont  reser- 
voir would  also  be  a  single  48-inch  pipe,  and  the 
pump  capacity  at  Altamont  would  be  reduced  one- 
half.     No  steam  relay  there  would  be  necessary.'  " 

Those  things  are  not  taken  into  consideration  in  the 
$12,524,000,  about  which  I  have  spoken  to  your  Honor. 

' '  It  follows  from  this  that  the  works  out- 
side the  city  could  be  reduced  in  cost 

to  about  $18,200,000 

Compared  with  the  estimate  for  the  in- 
dependent project  for  60,000,000  gal- 
lons per  day 30,724,000 

Making  a  reduction  of  about 12,524,000 

"XQ.  444.  And  that  would  be  the  saving  that 
would  be  accomplished  to  the  city  by  the  acquisition 
of  these  properties  you  have  mentioned,  namely, 
the  Pilarcitos,  San  Andreas,  Crystal  Springs  and 
Lake  Merced? 
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"A.  It  would,  for  the  system  outside  the  city 
of  San  Francisco.  Within  San  Francisco  the  Tuol- 
umne project  included  a  distributing  system,  esti- 
mated to  cost  about  $8,000,000,  which  is  not  re- 
ferred to." 

He  later  said  that  by  the  addition  of  a  million  dollars 
for  distribution  in  San  Francisco,  the  distribution  plant 
could  be  made  in  all  respects  satisfactory,  those  changes 
being  in  the  enlargement  of  mains  in  some  districts  for 
fire  protection. 

"XQ.  445.  Did  you  not  state  that  a  little  too 
broadly  when  you  state  'outside  of  San  Francisco', 
because  that  would  include  the  Alameda  system  and 
all  that,  would  it  not! 

"A.  I  am  referring  to  the  Tuolumne  project  and 
to  its  works  outside  of  San  Francisco. 

"Mr.  Long.  XQ.  446.  And  eliminating  the  city 
distributing  system? 

"A.    That  was  the  idea,  yes. 

"Mr.  Kellogg.  XQ.  447.  That  would  include 
the  Pilarcitos  reservoir,  the  San  Andreas  reservoir, 
the  Crystal  Springs  reservoir,  and  Lake  Merced; 
those  four  properties  would  occasion  that  saving, 
would  they  not? 

"Mr.  Long.     And  the  distributing  system  added? 

"A.  I  do  not  think  that  those  figures  are  quite 
understood.  The  cost  of  constructing  the  Tuol- 
umne river  project  would  be  reduced,  in  the  case  of 
a  combination  with  the  Spring  Valley  Water  Works, 
by  $12,524,000,  due  to  the  necessity  of  only  one  main 
conduit. ' ' 

The  witness  seems  to  have  entirely  overlooked  the 
fact  that  his  expensive  reservoir  at  Belmont  would  also 
have  been  done  away  with  by  this  system  and  that  his 
$12,524,000  for  pipe-line  is  not  the  only  saving  that 
would  be  made. 
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"It  would  further  be  reduced  by  about  $8,000,000 
which  is  the  estimate  for  constructing  a  complete 
city  distributing  system,  but  there  is  nothing  said 
here  as  to  the  reduction  in  value  of  the  Spring 
Valley  Water  Works  by  reason  of  the  combina- 
tion." 

Truly  there  is  nothing  said  about  the  reduction  of 
value,  nor  is  there  anything  said  about  the  increase  in 
value  due  to  the  combination,  or  rather,  the  increase  in 
value  to  the  combination  by  reason  of  the  incorporation 
of  those  properties  in  it.  Then  Mr.  Long  interposes  a 
question  which  is  not  necessary  for  my  purposes  here. 

"XQ.  449.  Without  that  expenditure,  the  Tuol- 
umne system  was  estimated  at  $39,500,000,  was  it 
not,  about? 

"A.  Including  the  city  distributing  system  it 
was,  yes. 

"Mr.  Long.  XQ.  450.  And  that  would  reduce 
the  entire  cost  to  the  city  of  the  Tuolumne  system 
to  about  $21,000,000,  that  is,  the  combination  would 
reduce  it  to  about  $21,000,000,  would  it  not? 

"A.  But  it  would  not  be  a  complete  system  in 
that  event. 

"XQ.  451.  I  was  simply  taking  the  figures  from 
your  answers  in  order  to  get  the  matter  clear. 

"A.  The  combination  of  a  single  pipe  line  sys- 
tem from  the  Tuolumne,  with  a  capacity  of  about 
30,000,000  gallons"— 

which,  as  has  been  shown  only  means  27,000,000  gallons 
actual  capacity  if  it  is  operating  all  the  time — 

"and  the  distributing  system,  would  be  $18,200,000, 
plus  the  $8,000,000  for  the  distributing  system;  but 
that  is  not  a  project,  that  is  not  a  scheme  at  all. 
I  only  refer  to  $18,000,000  to  show  about  how  much 
would  have  to  be  expended  by  the  city  in  addition 
to  the  cost  price  of  the  Spring  Valley  Water  Works 
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system  in  case  that  a  combination  of  the  two  were 
entered  into. 

"Mr.  Kellogg.  XQ.  452.  I  will  ask  you  again 
if  you  do  not  speak  a  little  too  broadly  when  you 
say  'the  Spring  Valley  Water  Works  system',  be- 
cause the  combination  did  not  include  all  the  prop- 
erties of  the  Spring  Valley  Water  Works. 

"A.  And  no  estimate  was  made  here  of  a  com- 
bination of  the  two. 

"Mr.  Long.  XQ.  453.  At  all  times  you  do  not 
take  into  consideration  the  Alameda  Creek  system, 
do  you? 

"A.  If  a  combination  were  made  between  the 
two  the  preference  would  be  to  unite  the  peninsula 
part  of  the  Spring  Valley  Water  Works  system. 
It  may,  of  course,  be  impossible  to  carry  that  out. 
If  the  city  would  acquire  the  entire  Spring  Valley 
Water  Works  properties  it  would  in  all  probability 
unite  with  other  bay  cities  and  there  would  be  a 
combination  water  supply  system. 

"Mr.  Kellogg.  XQ.  454.  To  put  that  question 
in  a  different  shape,  if,  in  combination  with  the 
Tuolumne  system,  the  city  should  acquire  the 
Pilarcitos  reservoir,  the  San  Andreas  reservoir,  the 
Crystal  Springs  reservoir,  Lake  Merced  and  the 
city  distributing  system,  then,  the  cost  to  the  city 
of  the  Tuolumne  scheme  would  be  reduced  to  $18,- 
200,000? 

"A.    Yes,  sir. 

"XQ.  455.  How  much  would  that  be  as  a  reduc- 
tion in  total  expenditure  which  you  estimated  the 
Tuolumne  scheme  would  cost? 

"A.     About  $21,300,000,  in  round  numbers. 

"XQ.  456.  How  long  would  it  take  to  construct 
the  portion  of  the  Tuolumne  scheme  which  would 
require  the  expenditure  of  $18,200,000? 

"A.  It  is  probable  that  its  construction  would 
run  through  about  five  years. 

"XQ.  457.  What  would  be  the  interest  during 
construction  on  that  $18,200,000,  during  a  period  of 
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five  years,  at  3y2  per  cent?" — a  rate  of  interest  for 
which  no  municipal  bond  can  be  sold. 

"A.  At  3y2  per  cent,  for  one-half  of  the  time 
the  interest  would  be  $1,342,500. 

"XQ.  458.  You  estimated  the  interest  during 
construction,  on  the  $39,000,000  basis,  at  $2,500,000, 
did  you  not,  or  was  it  more  than  that? 

"A.     It  was  more  than  that. 

"XQ.  459.  What  is  the  difference  between  those 
two  amounts  of  interest  during  construction? 

"A.    $2,157,500. 

"XQ.  460.     That  would  be  the  interest  saved? 

"A.     It  would  be  the  interest  saved. 

"XQ.  461.    Will  you  add  that  to  $21,300,000? 

"A.    That  makes  $23,457,000. 

"XQ.  462.  At  what  do  you  estimate  the  value 
of  the  Alameda  Creek  property? 

"A.  It  is  given,  in  the  report  submitted  on  Jan- 
uary 26,  1904,  as  $5,039,618. 

"XQ.  463.  If  the  combination  or  the  taking  of 
these  properties  would  save  the  city  that  much  in 
its  Tuolumne  investment,  or  anybody  else  that  much 
in  the  Tuolumne  investment,  is  not  that  property 
worth  that  much  money? 

"A.     No,  sir,  not  for  that  reason. 

"XQ.  464.     Why  not? 

"A.  Because  the  two  sources  of  supply  are  not 
comparable  in  that  way.  The  quality  of  the  water 
is  far  superior  in  the  case  of  the  Tuolumne. 

"XQ.  465.  But  you  say  the  combination  would 
be  desirable  and  that  by  that  combination  the  city 
would  save  $23,457,000? 

"A.  I  think  I  misunderstood,  because  if  the  city 
makes  the  investment  in  the  purchase  of  the  Spring 
Valley  Water  Works  properties,  or  any  part  there- 
of, and  adds  to  it  an  expenditure  of  $18,000,000  for 
bringing  in  a  supply  from  the  mountains,  the  com- 
bined cost  to  the  city  would  be  far  greater  than 
the  cost  of  the  Tuolumne  Water  Works  alone,  in 
all  probability,  determined  upon  the  price  at  which 
the  city  can  acquire  the  Spring  Valley  Water  Works 
properties. ' ' 
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Now,  I  take  it  that  what  the  witness  means  is  that, 
notwithstanding  all  he  has  said  with  reference  to  the 
desirability,  the  necessity,  the  indispensability  of  this 
combination,  the  city  probably  could  not  acquire  the 
Spring  Valley  properties  necessary  to  the  combination 
for  the  amount  of  saving  which  he  says  can  be  effected. 
Of  course,  he  cannot  mean  that  if  the  city  could  acquire 
the  Spring  Valley  properties  at  the  amount  of  the  saving 
which  he  has  said  can  be  effected,  that  it  would  not  make 
the  combination. 

And  Mr.  Kellogg  follows  him  up  upon  that  very  idea, 
for  this  is  the  very  next  question  he  asked : 

,lXQ.  467.  I  am  assuming  that  they  would  ac- 
quire it  at  this  very  amount  which  you  say  it  would 
save.  If  it  costs  more  to  acquire  it,  then,  it  is 
worth  more,  is  it  not? 

"A.  There  again  we  are  comparing  the  nearby 
sources  with  a  mountain  supply,  and  the  great 
value  of  the  peninsula  system  to  the  city,  in  connec- 
tion with  a  mountain  supply,  would  be  due  to  the 
fact  that  there  is  very  large  storage  near  the  city. 
The  Crystal  Springs  reservoir  is  very  favorably 
located  and  that  would  be  the  recipient  for  the 
water  that  is  brought  in  from  the  mountains." 

Now,  I  submit,  that  if  that  answer  means  anything, 
instead  of  the  comparison  suggested  by  Mr.  Kellogg 
being  unfair  to  the  city,  it  was  unfair  to  the  company. 

"There  again",  says  the  witness,  "we  are  comparing 
the  nearby  sources",  which  he  has  time  and  again  said 
on  the  question  of  reliability  are  very  superior  to  the 
systems  that  are  far  away.  So  I  suggest  that  if  there 
is  anything  in  that  suggestion  of  Mr.  Grunsky's,  it  shows 


122 


that  the  company  would  not  be  allowed  sufficient  con- 
sideration if  it  were  simply  awarded  the  saving  result- 
ing from  that  combination. 

Mr.  Grunsky  was  then  asked: 

"XQ.  468.  Now  I  will  go  back  to  my  original 
question :  If  these  properties  combined,  with  a  por- 
tion of  the  Tuolumne  development,  would  save  the 
city  in  the  Tuolumne  expenditure  $23,457,500,  why 
are  not  those  properties  worth  that  sum? 

"A.  Because  the  city  would  prefer  to  make  the 
additional  expenditure  in  getting  the  water  from  the 
Tuolumne  Eiver." 

How  inconsistent  with  that  answer  is  all  that  has  gone 
before,  in  which  he  has  preached  and  proclaimed  that 
the  proper  and  the  necessary  and  the  inevitable  thing 
for  the  city  to  do  was  to  combine  the  Tuolumne  system 
with  the  peninsula  properties  of  the  Spring  Valley 
Water  Company.  How  idle  to  say  in  face  of  that  that 
it  is  because  the  city  would  prefer  the  Tuolumne  system ! 
Is  it  to  be  construed  to  mean  that  the  city  would  cut 
itself  off  from  its  water  supply  on  the  peninsula  and 
would  rely  upon  these  two  long  pipe-lines  which  he  has 
so  expressly  said  would  place  it  in  a  position  of  such 
unreliability  as  to  make  a  comparison  with  the  present 
supply  impossible?  He  certainly  did  not  mean  that.  It 
is  only  fair  to  Mr.  Grunsky  to  say  that  he  either  misun- 
derstood that  question  or  that  his  reasoning  is  entirely 
at  fault. 

And  again: 

"XQ.  469.  Then,  why  did  you  recommend  the 
combination? 

"A.  The  expansion  of  the  Tuolumne  properties 
would  come  later." 
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Then  it  was  not  because  the  city  would  prefer  the 
Tuolumne  system  alone;  it  was  not  because  he  as  an 
engineer  would  prefer  the  Tuolumne  system  alone.  He 
has  said  at  all  times,  in  season  and  out  of  season,  that 
he  preferred  the  Spring  Valley  peninsula  properties  in 
combination  with  the  Tuolumne. 

"The  reduced  cost  is  simply  the  first  investment; 
the  total  investment  in  the  works  would  have  to  be 
made,  after  all,  as  the  city  grows." 

Why,  of  course  it  would.  Does  that  make  these  prop- 
erties at  the  present  time  any  the  less  valuable?  Does 
that  make  our  water  supply  any  the  less  valuable  at  this 
time?  As  I  have  said,  he  proposes  to  turn  the  melted 
snows  from  the  Sierra  into  this  very  peninsula  system. 
And  it  is  because  he  proposes  to  turn  the  first  27,000,000 
gallons  into  the  peninsula  system  that  the  saving  will 
be  made,  and  that  course  will  enable  the  city  to  save 
the  cost  of  a  second  pipe-line  for  a  long  period  of  time. 
And  so  I  say  it  cannot  be  said  that  it  is  because  the  city 
prefers  the  Tuolumne  system.  The  city  does  not  prefer 
the  Tuolumne  system  by  itself.  It  is  impossible  to  read 
the  testimony  of  this  witness  without  reaching  the  con- 
clusion that  in  his  mind  the  difficulty  of  operating  the 
Tuolumne  system  is  so  great  as  that  from  the  standpoint 
of  operation  it  cannot  be  compared  with  our  system. 
By  the  combination  of  the  local  system  with  the  Tuol- 
umne, Grunsky  considers  the  city  would  get  absolutely 
safe  works  which  can  be  operated  at  all  times  and  under 
all  circumstances.  And  it  is  only  by  that  combination 
that  that  condition  can  be  brought  about  in  his  opinion. 
And  yet,  for  the  35,000,000  gallons  of  water  which  we 
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have  he  allows  us  $1,016,000;  and  for  every  27,000,000 
gallons  which  he  would  bring  from  the  mountains  the 
city  ivill  incur  a  cost  for  pipeage  alone  of  $12,524,000. 

After  he  had  arrived  at  that  saving  of  $23,475,000, 
Mr.  Kellogg  asked  him  to  add  to  that  his  admitted  value 
of  the  Alameda  system,  and  by  so  doing  he  reaches  a 
figure  slightly  above  $28,000,000.  The  figure  of  $5,- 
039,000  for  Alameda,  as  I  have  said,  does  not  include 
any  allowance  for  the  potential  value  of  the  Alameda 
system. 

I  now  call  your  Honor's  attention  to  page  404  of  the 
transcript  of  the  testimony  of  the  same  witness.  Still 
speaking  on  the  subject  of  combination,  and  quoting 
from  one  of  his  reports  filed  with  the  board  of  super- 
visors, he  uses  this  language: 

"It  must  be  manifest  that  such  procedure  would 
render  valueless  certain  properties  of  the  Spring 
Valley  Water  Works  now  used  in  the  supply  of 
water  to  this  city.  As  some  of  these  properties 
can  be  incorporated  in  the  proposed  system  to  ad- 
vantage, no  other  conclusion  can  be  reached  than 
that  the  interests  of  the  city  and  of  the  Spring  Val- 
ley Water  Works  are  mutual — to  have  the  estab- 
lished works  in  part,  at  least,  retained  in  service, 
and  to  have  the  new  works  supplement  that  part  of 
the  Spring  Valley  Water  Works  system  which  can 
be  retained  in  use.  This  fact  should  not  be  lost 
sight  of  in  negotiating  for  the  established  works  as 
required  by  law." 

And  yet,  in  reaching  the  value  which  has  been  placed 
upon  these  properties  by  the  witnesses  who  were  called 
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by  the  other  side,  they  took  each  property  piece  by  piece 
and  without  reference  to  its  connection  with  any  other 
piece,  and  determined  its  value,  so  far  as  real  estate  is 
concerned,  and  of  which  I  now  speak  particularly,  as  if 
it  stood  alone  and  by  itself. 

Resuming  this  quotation : 

"  Enough  has  been  said  to  show  that  there  is  no 
more  available  source  of  supply  of  first  quality 
water  with  which  to  supplement  the  supply  of  the 

Spring  Valley  Water  Works  than  that  herein  re- 
ported upon.     Treated  from  the   standpoint   of  a 

supplementary  supply,  it  should  be  remembered  that 
the  delivery  of  surplus  water  would  then  be  into 
Crystal  Springs  reservoir  instead  of  into  a  new  res- 
ervoir at  Belmont,  and  that  a  single  pipe-line  with 
a  capacity  of  30,000,000  gallons  per  day  would  fully 
meet  all  immediate  requirements." 

That  quotation  from  his  report  was  incorporated  in  a 
question  which  was  propounded  to  him,  and  his  answer 
to  the  question  was: 

"Yes,  I  used  that  language." 

"XQ.  473.     Are  you  of  the  same  opinion  still? 

"A.     I  am  substantially  of  the  same  opinion." 

I  quote  now  from  page  407  of  the  transcript  of  the 
testimony  of  the  same  witness: 

"XQ.  492.  In  the  same  report,  I  will  ask  you" — 
which  was  the  report  of  1902 — "I  will  ask  you  if 
you  used  this  language :  '  Attention  has  been  called 
in  the  report  of  July  28,  1902,  on  the  Tuolumne 
River  project,  to  the  fact  that  the  construction  of 
a  water  works  system  entirely  independent  of  the 
water  works  which  are  now  supplying  the  city  with 
water  from  nearby  sources,  would  not  be  productive 
of  the  best  results.  The  best  available  sites  for 
water  storage  in  large  quantity  near  home — Crystal 
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Springs  reservoir  and  Lake  Merced — the  latter  for 
emergency  use  only — are  already  in  use.  They 
should  be  a  part  of  the  municipal  system.' 

"A.     Yes,  sir,  I  used  language  to  that  effect. 

"XQ.  493.  Do  you  maintain  that  same  opinion 
now? 

"A.    I  do." 

I  refer  now  to  page  358,  cross-question  189 : 

"What  estimate  did  you  make,  per  million  gal- 
lons, of  the  cost  of  Tuolumne  water  to  this  city? 

"A.  The  cost  of  water,  per  million  gallons  of 
water  delivered  to  San  Francisco,  that  is  to  say,  de- 
livered to  the  inhabitants,  will  appear  from  the  fig- 
ures given  on  page  446  of  the  Municipal  Reports  for 
the  year  1902-03.  In  the  last  column  of  the  table, 
at  the  bottom  of  that  page,  is  noted  the  cost  of 
water,  per  thousand  gallons,  delivered  to  consumers. 
The  table  is  based  on  an  estimated  total  annual  con- 
sumption. The  cost  is  noted  for  a  delivery  com- 
mencing with  a  daily  delivery  of  30,000,000  gal- 
lons ' ' 

which  he  admitted  when  he  was  on  the  stand  was  four 
million  or  five  million  gallons  short  of  the  then  actual 
consumption, 

"and  is  noted  at  16.4  cents  per  thousand  gallons; 

this  cost  in  the  table  is  noted  for  succeeding  five- 
year  periods.  The  amount  of  water  consumed  an- 
nually, at  the  end  of  each  of  these  periods,  is  noted 
in  the  second  column  of  the  table.  The  cost  de- 
creases gradually  as  the  quantity  of  water  deliv- 
ered increases,  until,  after  a  series  of  years,  a  large 
expenditure  is  necessary  for   renewal  of  parts  of 

the  works." 

And  his  allowance  was  in  the  neighborhood  of  $300,000 
a  year,  from  the  beginning,  for  depreciation. 
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It  is  impossible  to  read  the  testimony  of  Grunsky  and 
reach  any  other  conclusion  than  that  the  cost  of  other 
water  for  San  Francisco,  from  this  source  of  supply, 
will  be  infinitely  greater  at  all  times  than  the  value 
which  they  allow  us  for  our  water  which  they  propose 
to  mingle  with  that  from  their  mountain  supply. 

And  again  Mr.  Grunsky  says,  page  359  of  the  testi- 
mony, that  the  cost  of  the  Tuolumne  system  would  be 
just  as  great  for  a  thirty-four  million  gallon  delivery  as 
it  would  be  for  a  fifty-four  million  gallon  delivery.  And, 
of  course  it  would.  That  goes  without  saying.  Thirty- 
four  million  gallons  delivery  will  require  two  pipe  lines. 
That  is  to  say,  although  the  present  requirement  is  only 
8,000,000  in  excess  of  the  delivery  of  one  line,  that  ex- 
cess renders  two  lines  necessary.  I  now  direct  your 
Honor's  attention  to  page  359  of  the  witness's  testimony, 
cross-question  193: 

"Do  you  regard  the  Tuolumne  as  the  best  avail- 
able outside  source  for  the  supply  of  this  city,  all 
things  considered,  quality,  quantity  and  other  mat- 
ters? 

"A.  I  do  consider  it  so.  Of  course,  conditioned 
upon  being  able  to  obtain  the  rights  that  are  nec- 
essary to  develop  the  water. ' ' 

And  again,  from  page  362,  XQ.  206,  speaking  of 
interest  during  construction, — which  Mr.  Grunsky  did 
not  allow  in  his  estimate  of  the  cost  of  the  Tuolumne 
system  and  which  he  did  not  allow  in  his  valuation  of 
*he  Spring  Valley  Water  Works, — I  read  as  follows : 

"XQ.  203.  How  much  would  that  interest  during 
construction  amount  to?  A.  I  have  made  no  cal- 
culation of  that.     This  was  intended  as  an  indication 
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cf  the  bond  issue  that  might  be  required  in  order  to 
construct  the  works.  If  I  had  been  endeavoring  to 
determine  the  actual  cost  of  the  works  to  the  city, 
regardless  of  how  paid  for,  I  would  have  added  in- 
terest." 

May  not  that  to  some  extent,  if  your  Honor  please, 
explain  the  discrepancy  between  Mr.  Grunsky  and  the 
engineers  who  determined  the  cost  of  that  system  on 
behalf  of  complainant? 

At  page  386  of  the  testimony  he  says  that  the  Tuol- 
umne scheme  anticipated  by  25  years  the  demand  for 
water;  that  it  was  estimated  for  nearly  double  the  con- 
sumption of  the  city  at  the  time  the  work  should  go  into 
use,  and  that  during  that  time  interest  must  be  paid  by 
the  city  on  the  entire  amount. 

New,  I  want  to  suggest  to  your  Honor  whether  that 
measures  fairly  with  the  treatment  which  they  have 
meted  out  to  us.  They  have  said  "we  will  allow  you  a 
"  rate  which  will  pay  you  such  return  as  we  think  is  a 
"  fair  return  upon  your  property  from  the  moment  it 
"  goes  into  use".  I  will  show  you  later,  by  the  testi- 
mony of  Mr.  Grunsky,  that  he  thinks  it  the  duty  of  a 
public  service  corporation  to  anticipate  the  demand  by 
25  years  and  that  he  thinks  it  would  not  be  doing  its 
duty  to  the  city  if  it  did  not  so  anticipate  it;  and  yet, — 
and  possibly  that  may  be  the  proper  rule  of  law, — I  am 
not  discussing  that  now — they  allow  us  only  from  the 
moment  our  works  go  into  use,  and  not  before. 

I  do  not  know  that  this  is  very  material,  but  the  wit- 
ness also  contributes  the  suggestion,  at  page  424  of  his 
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testimony,  in  answer  to  cross-question  573,  that  the 
Tuolumne  system,  if  constructed  in  1865,  by  which  time 
a  large  part  of  ours  had  been  constructed  and  acquired, 
would  probably  have  cost  more  than  his  estimate. 

At  page  306,  reading  again  from  one  of  his  Progress 

Reports,  he  says : 

' '  The  essential  facts  relating  to  the  Spring  Valley 
Water  Works  system  and  its  sources  of  water  sup- 
ply have  already  been  presented  in  the  Progress 
Report  of  1901.  These  established  works  cannot  be 
ignored  when  an  earnest  move  is  made  toward  the 
acquisition  by  the  city  of  municipal  water  works. 
In  their  entirety  they  are  comparable  with  the  other 
projects  that  are  or  have  been  under  consideration." 

The  only  projects  that  had  been  under  consideration 
up  to  that  time,  with  the  exception  of  one  known  as  the 
Bay  Cities,  were  projects  having  their  sources  in  the 
Sierra. 

"No  proposal  has  been  submitted  for  a  sale  of  the 
properties  of  the  Spring  Valley  Water  Works  or 
any  portion  thereof  to  the  city,  and  no  definite  pro- 
ject for  the  acquisition  of  these  works  has  yet  been 
formulated. 

"Such  a  project  would  necessarily  differ  mate- 
rially in  some  of  the  most  important  features  of 
water  works  from  the  other  projects  under  discus- 
sion. In  the  first  place,  the  works  have  the  advan- 
tage of  being  already  constructed  and  in  actual 
use.  They  are  supplying  between  25,000,000  and 
30,000,000  gallons  of  water  per  day.  Their  distrib- 
uting system,  which,  with  its  400  miles  of  pipe, 
reaches  every  important  establishment  in  the  city, 
and  from  which  some  50,000  private  services  are 
supplied,  will  either  come  into  use  with  any  other 
project,  or  it  must  be  practically  duplicated  in  case 
that  it  be  not  made  part  of  the  municipal  system. 
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Other  portions  of  their  works,  even  though  their 
water  sources  be  ignored,  would  still  prove  valuable 
to  safeguard  the  supply  from  distant  sources. 

"In  the  second  place,  the  sources  of  water  utilized 
by  the  Spring  Valley  Water  Works  are  near  at 
home.  The  advantage  of  short  lines  of  conduits  is, 
however,  in  large  measures  offset  by  the  disadvan- 
tage of  widely  scattered  works,  and  the  necessity  for 
taking  unusual  precautions  to  prevent  pollution  of 
the  waters. 

"In  the  third  place,  these  works  can  be  acquired 
only  after  negotiations  with  present  owners  and 
agreement  upon  a  price. 

"The  productiveness  of  these  works  cannot  be 
stated  with  precision.  They  are  being  extended. 
New  sources  of  supply  are  being  added  and  still 
other  sources  could  be  brought  under  contribution 
if  it  were  essential  to  do  so. 

"The  system  has  been  described  in  the  Progress 
Eeport  already  referred  to.  During  the  last  year 
the  capacity  of  the  submarine  pipes  on  the  Alameda 
pipe  line  has  been  increased  by  the  addition  of  two 
22-inch  steel  pipes,  and  the  pumping  capacity  at 
,        Belmont  has  also  been  greatly  increased." 

Then  he  states  the  productiveness   of  various  inde- 
pendent elements  of  the  property: 

"They  are  capable  of  further  expansion,  notably 
by  the  construction  of  the  San  Antonio  Creek  and 
Calaveras  Valley  reservoirs.  The  former  would  add 
about  three  to  five  million  gallons  per  day;  the  lat- 
ter, if  developed  to  its  full  capacity,  would  deprive 
the  Sunol  gravels  of  an  inflow  of  possibly  5,000,000 
gallons  per  day,  while  yielding  twenty-five  to  30,- 
000,000  gallons  for  delivery  across  Santa  Clara 
Valley  by  tunnel  and  pipe.  The  Calaveras  proper- 
ties being  held  in  reserve  by  the  Spring  Valley 
Water  Works,  have,  of  course,  lost  their  importance 
as  a  possible  independent  source  of  supply." 
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That  is,  nobody  else  can  get  them. 

"The  Searsville  property  of  the  Spring  Valley 
Water  Works  can  also  be  brought  under  contribu- 
tion. Its  productiveness  may  reach  about  7,500,000 
gallons  per  day,  of  which  a  portion  goes  to  the  sup- 
ply of  the  Leland  Stanford,  Jr.,  University. 

' '  The  character  of  the  water  furnished  by  the  sev- 
eral sources  of  the  Spring  Valley  Water  Works  has 
already  been  noticed  in  preceding  reports," — in 
which  he  said  it  was  good. 


DEFENDANTS'  METHOD  OF  DETERMINING  VALUE. 

With  reference  to  our  lands  and  water  rights,  defend- 
ants say  that  the  amount  of  the  actual  investment  should 
be  the  controlling  basis  from  which  to  reckon  present 
value,  and  that  starting  with  original  cost,  appreciation 
should  be  added. 

Cost  of  real  estate  whose  acquisition  has  extended 
over  a  period  of  forty-five  years,  particularly  in  the 
region  in  which  complainant's  properties  lie,  has  very 
little,  if  anything,  to  do  with  present  value,  and  the 
knowledge  of  its  actual  cost  could  have  but  a  remote,  if 
any,  bearing  upon  its  present  value.  San  Francisco  was 
little  more  than  a  village  when  the  company  began  to 
acquire  property  here,  and  most  of  its  property  within 
San  Francisco  was  acquired  when  the  city,  compared 
with  its  present  population,  was  still  quite  small. 

Its  peninsula  properties  were  bought  when  the  local- 
ities where  they  are  situated  were  used  almost  exclu- 
sively for  farming  and  grazing  purposes,  and  before 
many   populous   communities   which   now   border   upon 
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them  had  begun  to  form.  Their  acquisition,  which  other- 
wise would  have  been  vastly  more  costly,  was  slow  and 
much  discretion  and  judgment  were  displayed  in  ac- 
quiring them.  The  company  is  admitted  by  all  who 
testified  on  the  subject  to  have  exercised  creditable  and 
commendable  foresight,  and  judgment  in  getting  them 
together.  The  value  of  its  reservoir  sites  and  water- 
sheds, the  acquisition  of  which  has  extended  over  a 
period  of  more  than  forty  years,  should  be  determined, 
say  defendants,  by  ascertaining  the  original  cost  and 
adding  appreciation,  if  any.  They  do  not  suggest,  how- 
ever, that  appreciation  could  be  determined  by  arriving 
at  present  value,  and  that  present  value  can  be  ascer- 
tained only,  (1)  by  ascertaining  what  similar  prop- 
erty can  be  had  for  in  the  market  (and  through  their 
witnesses,  they  tell  you  there  is  no  similar  property  to 
be  had) ;  and  (2)  by  ascertaining  what  will  be  the  cost  of 
property  capable  of  a  similar  service. 

Grunsky,  in  effect,  says  there  are  no  other  properties 
like  them,  and  because  there  are  no  others  of  the  same 
nature,  no  municipally-owned  water  system  will  be  com- 
plete without  the  peninsula  system  and  Lake  Merced. 

As,  in  order  to  arrive  at  value  of  real  estate — assum- 
ing each  piece  to  be  valued  as  if  it  had  no  relation  to 
any  other  piece — we  must  ascertain  what  similar  prop- 
erty sells  for,  given  a  willing  seller  and  a  willing  buyer, 
it  would  seem  that  if  we  could  know  that  value,  there 
would  be  no  need  to  go  through  the  foolish  operation 
of  deducting  original  cost  from  present  value  to  get  ap- 
preciation, and  follow  that  by  adding  appreciation  to 
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cost  to  get  present  value.    Yet  that  is  what  defendants' 
argument  means,  if  it  means  anything. 

Defendants  do  not  claim  there  is  any  similarly  located 
property  available  for  the  same  purpose.  That  is  the 
equivalent  of  saying  that  market  value  as  usually  ap- 
plied cannot  be  ascertained,  and  herein  lies  the  reason 
for  their  very  strenuous  effort  to  stick  so  closely  to 
primal  cost  which  does  not  in  any  true  sense  represent 
actual  cost  or  present  value.  Their  entire  case  was 
tried  on  that  theory.  The  only  witness  who  lends  them 
any  support  on  this  branch  of  the  case,  and  upon  whom 
they  must  place  their  whole  reliance,  said,  in  effect,  that 
m  his  view  primal  cost  was  value,  and  that  his  effort 
was  to  ascertain  that  cost. 

There  being  no  other  property  of  the  same  nature  in 
the  same  locality,  with  which  these  properties  can  be 
compared,  and  it  being  impossible  to  fix  the  value  of 
each  of  the  tracts  and  the  water  rights  as  a  whole  or 
separately,  by  showing  the  market  value  of  similarly 
situated  properties,  and  the  municipality  having,  after 
an  exhaustive  examination,  determined  the  superiority 
of  one  source  of  supply  over  all  others,  we  contend  that 
the  cost  of  that  system  so  selected  affords  the  most  re- 
liable measure  of  the  value  of  ours,  assuming  all  the 
time  that  ours  is  as  good.  Upon  the  latter  issue  the 
preponderance  of  the  testimony  is  with  us.  In  the  na- 
ture of  things,  the  testimony  upon  this  branch  must 
have  been  that  of  expert  engineers.  That  was  the  best 
testimony  which  the  nature  of  the  case  permitted.  Who 
but  engineers  could  tell  the  cost  of  the  system,  the  source 
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of  supply  of  which  had  been  designated,  and  works  for 
the  utilization  of  which  had  been  designed?  Who  but 
engineers  could  tell  of  the  availability  of  sources'?  Who 
but  engineers  could  tell  the  present  cost  of  construction 
of  works  similar  to  ours?  These  are  all  essentially 
engineering  problems.  If  lands,  available  for  the  pur- 
pose for  which  our  lands  are  used,  were  to  be  had  at  or 
near  the  locality  where  ours  are  situate,  the  market 
value  of  those  lands  might  be  an  index  to  the  value  of 
ours.  If  water  rights  were  there  and  had  a  market 
value,  proof  of  it  would  unquestionably  be  of  great  aid 
in  fixing  the  value  of  ours.  But  none  of  those — neither 
water  rights  nor  lands — are  to  be  found.  Not  one  res- 
ervoir site,  except  ours,  is  to  be  found  on  the  peninsula. 
No  water  rights  exist  within  a  hundred  miles  of  San 
Francisco,  comparable  in  quantity  and  quality  to  ours. 
As  we  have  said  elsewhere,  the  law  will  not  acknowledge 
itself  impotent  to  find  a  rule  by  which  a  fair  valuation 
may  be  reached.  It  does  not  at  all  aid  the  situation  to 
state;  and  repeat  again  and  again,  that  the  burden  is  on 
the  complainant.  The  whole  situation  has  been  devel- 
oped to  the  court.  All  the  facts  bearing  upon  it  have 
been  disclosed. 

Your  Honor  has  said  the  value  of  water  as  a  necessity 
is  simply  incalculable.  San  Francisco  must  have  it  at 
any  price.  On  the  other  hand,  San  Francisco  is  not 
entitled  to  it  for  less  than  its  fair  value,  and  its  fair 
value  must  be  largely  influenced  by  what  it  would  fairly 
cost  her  to  obtain  an  equivalent  service  from  another 
source,  if  another  source  is  available,  and  its  cost  not 
so  large  as  to  make  the  burden  upon  the  tax  payers 
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greater  than  they  can  afford  to  bear.  To  say  that  this  is 
unsound,  is  to  deny  to  complainant  the  benefits  that  one 
is  always  entitled  to  reap  from  judgment  and  ability 
employed  in  the  selection  of  his  investment.  The  same 
rule  for  the  ascertainment  of  value  of  our  real  estate 
and  water  rights  is  to  obtain  as  if  they  were  not  devoted 
to  public  use.  The  only  difference  is  that  we  may  not 
relieve  them  from  the  use  to  which  they  have  been 
devoted,  but  their  value,  and  our  right  to  reap  the  re- 
ward of  a  wise  investment,  is  just  as  great  as  if  they 
were  purely  private  property.  So  far  as  our  water 
rights  and  lands  are  concerned,  we  have  unquestionably 
made  a  wise  investment.  We  cannot,  unfortunately, 
show  their  value  by  showing  their  earning  power,  be- 
cause the  people  say  they  must  first  ascertain  what  they 
are  worth,  and  then  determine  the  income.  We  cannot 
resort  to  the  rule  that  real  estate  is  worth  what  it  will 
bring  in  the  market  from  a  willing  buyer  to  a  willing 
seller,  because,  among  other  reasons,  we  cannot  sell.  In 
the  absence  of  all  the  elements  to  which  resort  is  ordi- 
narily had,  we  suggest  resort  to  a  method  by  which  the 
court  can  ascertain  the  cost  of  rendering  a  similar  ser- 
vice, a  method  which  seems  calculated  to  be  of  greater 
assistance  in  reaching  a  conclusion  than  any  other  upon 
which  reliance  can  be  placed.  And  let  me  say  that  this 
is  not  the  case  of  a  water  works  system  drawing  water 
from  a  river  in  close  proximity  to  the  place  of  distribu- 
tion, the  system  consisting  of  a  pumping  plant,  a  few 
tanks  and  a  distributing  system.  That  is  what  the  ordi- 
nary Eastern  plant  is,  with  rarely  any  reservoirs  and,  if 
any.  as  a  rule  only  to  facilitate  distribution.     The  situa- 
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tion  is  almost  invariably  such  in  the  East  as  that  no 
water  rights  are  or  need  be  acquired.  There  is  no  diffi- 
culty in  ascertaining  the  value  of  such  a  plant.  The  ordi- 
nary rules  for  measuring  value  can  be  applied  without 
the  slightest  difficulty.  No  company  there  buys  sixty  or 
seventy  thousand  acres  of  reservoir  and  watershed  lands, 
and  water  rights  of  immense  value,  comprising  all  the 
lands  and  water  available  for  the  purpose,  within  a 
hundred  miles  of  the  community  to  be  served.  In  our 
case  the  acquisition  of  these  properties  required  the 
exercise  of  the  shrewdest  and  most  discriminating  judg- 
ment, extending  over  a  period  of  forty  years.  The  de- 
fendants seem  to  admit  that  the  lands  and  water  rights 
we  have  acquired  have  appreciated  in  value;  but  how 
we  are  to  find  that  appreciation,  they  do  not  inform  us. 


VALUATION  OF  SPRING  VALLEY  PROPERTY  BY  GRUNSKY. 

We  now  turn  to  a  consideration  of  the  estimate  of 
Grunsky.  We  submit  that  many  tangible  elements  of 
value  were  omitted  from  his  valuation  as  adopted  by 
the  board  of  supervisors. 


GRUNSKY— INTEREST    DURING    CONSTRUCTION. 

With  reference  to  interest  during  construction,  all 
the  engineers,  including  Mr.  Grunsky,  agree  that  such 
a  charge  must  be  considered  in  determining  the  cost  of 
water  works  property  and  that  it  is  usually  computed 
for  half  the  period  of  construction  at  the  full  rate.  No 
such  allowance  was  made  by  Grunsky  in  his  estimate  of 
the  value  of  the  Spring  Valley  system. 
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We  quote  as  follows  from  the  testimony  of  Mr. 
Grunsky : 

(p.  361)  "XQ.  202.  No  allowance  for  interest 
during  construction  is  included  in  the  figures  $39,- 
531,000  for  the  Tuolumne  system." 

(pp.  361-362)  "XQ.  203.  I  have  made  no  calcu- 
lation to  determine  what  that  interest  would  amount 
to. 

"This  was  intended  as  an  indication  of  the  bond 
issue  that  might  be  required,  in  order  to  construct 
the  works.  If  I  had  been  endeavoring  to  determine 
the  actual  cost  of  the  works  to  the  city,  regardless 
of  how  paid  for,  I  would  have  added  interest. ' ' 

(p.  362)  "XQ.  204.  I  assumed  it  would  take  five 
years  to  construct  the  works." 

(p.  362)  "XQ.  206.  With  regard  to  interest,  the 
general  rule  for  its  allowance  during  construction, 
is  to  add  the  full  rate  for  one-half  the  time  that  it 
takes  to  construct  the  works. ' ' 

(p.  362)  "XQ.  207-8.  The  interest  on  the  bonds 
to  provide  the  funds  to  build  the  Tuolumne  system 
was  assumed  to  be  Sy2  per  cent.  At  that  rate,  on 
$40,000,000,  for  two  and  a  half  years,  the  interest 
would  be  $3,500,000." 

(p.  378)  "XQ.  310.  In  the  case  of  introducing 
items  at  cost,  the  10  per  cent  has  not  always  been 
added  in  addition  to  the  cost  that  was  given  me." 

From  the  testimony  of  Mr.  Desmond  Fitzgerald,  an- 
other of  defendants'  witnesses,  we  quote  as  follows,  at 
page  437 : 

"Q.  15.  I  suppose  you  concede  it  is  proper  to 
allow  interest  during  construction  as  part  of  the 
cost  of  the  works,  do  you  not? 

"A.  I  think  it  is  a  sum  which  might  fairly  be 
allowed. 

"Q.  16.    It  is  an  expenditure,  is  it  not? 

"A.     I  so  consider  it." 
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In  this  connection,  Schuyler  says,  page  5411: 

"Q.  121.  Is  it  proper  to  allow  interest  during 
construction  as  a  part  of  the  estimated  cost  of  a 
water  plant? 

"A.  It  certainly  is  very  proper,  because  it  is  one 
of  the  necessary  and  unavoidable  elements  of  ex- 
pense. The  money  must  be  advanced  for  construc- 
tion and  it  remains  idle  and  tied  up  in  the  plant 
without  any  possibility  of  return  until  the  works 
are  completed.  Therefore,  such  interest  is  necessa- 
rily a  proper  charge  as  a  part  of  the  cost  of  the 
plant. 

"Q.  122.  It  would  not  make  any  difference  in 
the  actual  cost  whether  that  money  was  paid  by 
direct  taxation  or  by  the  sale  of  bonds,  would  it? 

"A.  Not  the  slightest.  It  would  have  to  be  reck- 
oned as  a  part  of  the  cost  of  the  works  and  it  would 
not  matter  in  the  least  in  what  manner  or  from 
what  source  the  money  was  raised." 

Adams,  at  page  4688,  says : 

"Q.  140.  Is  it  proper  to  allow  interest  during 
construction  as  a  part  of  the  cost  of  a  water  plant? 

"A.  It  is  not  only  proper,  but  it  should  always 
be  done.  It  represents  an  element  of  cost  the  same 
as  the  money  that  goes  into  the  structures  them- 
selves. ' ' 

From  the  testimony  of  Stearns,  we  quote  as  follows, 
at  page  4226: 

"Q.  106.  What  I  mean  by  that  is,  is  it  proper 
to  admit  an  allowance  for  interest  during  construc- 
tion at  some  rate? 

"A.  It  is  proper  to  include  the  interest  in  mak- 
ing the  comparison  and  as  a  rule  in  other  cases." 
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And,  at  page  4258,  answering  question  196,  the  wit- 
ness says: 

"In  determining  the  value  a  proper  allowance 
should  be  made  for  interest  and  taxes  during  con- 
struction if  the  company  has  not  been  already  com- 
pensated for  such  interest  and  taxes  at  such  time." 

We  have  here  therefore  an  obvious  omission  of  an 
element  of  value  as  to  the  existence  of  which  Grunsky 
himself  raises  no  question. 

Accepting,  therefore,  Grunsky 's  figures,  $15,076,744, 
as  the  cost  of  structural  properties,  and  following  the 
rule  adopted  by  all  the  engineers  in  the  case  of  reckon- 
ing interest  for  one  year,  we  obtain  the  sum  of  $753,837, 
which  we  claim  should  be  added  to  the  valuation  of  Mr. 
Grunsky  as  adopted  by  the  board  of  supervisors  in  the 
1903  case. 

Mr.  Wenzelburger,  when  discussing  the  subject  of  inter- 
est in  his  report,  recommends  that,  although  construction 
was  going  on  all  the  time,  and  although  he  found  that 
considerable  interest  had  been  charged  to  construction 
in  the  period  between  1858  and  1879,  over  $3,000,000  be 
eliminated  on  the  ground  that  interest  during  construc- 
tion should  be  charged  to  profit  and  loss  and  that  under 
no  circumstances  did  it  represent  any  part  of  the  cost 
of  construction.  If  that  is  the  theory  upon  which  Mr. 
Wenzelburger  would  advise  business  men  to  proceed  in 
ascertaining  the  cost  of  property,  he  would  probably 
lead  them  far  astray,  but  I  do  not  care  to  comment  up- 
on it*.  I  simply  make  the  statement  that  after  the  year 
1879.  that  is,  beginning  with  the  1st  of  January,  1880, 
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all  interest  was  charged  to  profit  and  loss.  I  am  not  a 
bookkeeper  and  I  do  not  suppose  your  Honor  is  either, 
but  I  do  know  enough  of  bookkeeping  to  know  that  the 
account  entitled  "Profit  and  Loss"  is  a  sort  of  clearing 
house  account  into  which  a  great  many  things  go.  Mr. 
Wenzelburger  concluded  that  because  all  interest  which 
was  charged  to  construction,  or  rather  which  entered  into 
construction  or  the  cost  of  construction,  after  1880,  was 
charged  to  profit  and  loss,  therefore  all  interest  which 
accrued  prior  to  1880  should  likewise  be  charged  to  that 
account.  If  Mr.  Wenzelburger  had  concluded,  as  he 
properly  should  have  done,  that  to  charge  all  interest 
during  construction  to  profit  and  loss,  was  erroneous,  be- 
cause as  he  says  there  was  a  great  deal  of  construction 
going  on  all  the  time  from  1858  to  1903,  he  would  have 
hit  upon  the  right  rule,  but  in  each  case  he  seems  to  have 
made  a  mistake.  Wenzelburger 's  contention  is,  of 
course,  not  supported  by  any  authority. 


GRUNSKY'S  VALUATION  OF  WATER  RIGHTS. 

I  now  desire  to  call  your  Honor's  attention  to  the 
method  adopted  by  Mr.  Grunsky  for  the  purpose  of 
arriving  at  the  value  of  water  rights  and  to  point  out, 
if  I  may  be  able  to  do  so,  what  is  a  glaring  inconsistency. 

The  water  furnished  by  the  Alameda  system  is  deliv- 
ered into  the  peninsula  system.  Grunsky  valued  eighteen 
million  gallons  daily  supply  from  the  peninsula  system 
at  $40,000  per  million  gallons.  He  valued  the  water 
coming  from  Alameda  at  primal  cost  of  the  water  rights 
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to  the  company.  I  have  not  been  able  to  discover  in  his 
testimony  the  figure  which  represents  that  primal  cost, 
but  we  will  take  for  our  present  purpose  the  cost  of  all 
water  rights  on  that  side  of  the  bay,  which  is  given  by 
Dockweiler  on  page  608  of  the  transcript  at  $296,763.87. 
As  will  later  appear,  Grunsky  does  not  include  all  these 
rights,  because  he  says  some  of  them  have  not  yet  come 
into  use.  It  is,  therefore,  unfair  to  us  to  take  this  total 
of  $296,763.87  as  Grunsky 's  primal  cost  of  the  water 
rights  included  in  his  Alameda  valuation,  but  how  much 
of  it  is  charged  to  water  rights  not  yet  in  use,  we  cannot 
tell.  It  is  admitted  that  the  total  production  in  1903 
was  thirty-five  million  gallons  per  day.  In  fact,  Dock- 
weiler testified  that  was  very  nearly  the  daily  consump- 
tion. That  will  be  found  at  page  517  of  his  testimony. 
Adams  placed  the  daily  supply  of  the  peninsula' system 
at  twenty-one  million  gallons,  and  we  do  not  recall  that 
anywhere  in  the  testimony  the  correctness  of  that  state- 
ment is  questioned  (this  however  includes  three  million 
gallons  from  Lake  Merced).  At  any  rate,  it  seems  to 
have  been  taken  for  granted  on  all  sides  that  the  actual 
capacity  of  the  plant  for  delivery  at  that  time  was 
35,000,000  gallons.  In  Grunsky 's  report  made  in  Janu- 
ary, 1903,  a  long  quotation  from  which  is  found  on  page 
620,  and  I  speak  now  of  the  Alameda  property,  he  said : 

' '  Full  justice  will,  it  is  believed,  be  done  in  making 
the  appraisement  of  properties  in  actual  use,  if  the 
lands  be  estimated  throughout  at  the  average  cost 
per  acre  of  recent  purchases,  together  with  an  allow- 
ance for  the  amount  of  water  which  the  records  in- 
dicate can  be  relied  upon  from  these  sources,  not 
including  the  undeveloped  storage  supply  from  Cala- 
veras Valley  and  other  sources. 
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"This  allowance  for  water  rights,  if  estimated  on 
the  basis  heretofore  adopted — $40,000  per  million 
gallons  of  daily  delivery — would  fall  somewhat  short 
of  the  actual  expenditures  in  water  right  purchases 
on  the  Alameda  Creek  system.  These  purchases, 
apart  from  the  Calaveras  purchase  which  will  grad- 
ually acquire  value  as  it  is  brought  into  use,  were 
necessary  to  enable  the  sources  of  supply  at  and 
above  Sunol  to  be  developed,  but  are  in  part  to  the 
credit  of  water  not  yet  made  available.  It  has  been 
thought  proper,  however,  to  appraise  them  at  about 
the  cost  of  the  recent  purchases  made  by  the  Spring 
Valley  Water  Works  along  Alameda  Creek  from 
Niles  to  San  Francisco  Bay." 

Defendants'  comment  upon  the  difference  between  the 
bases  of  valuation  applied  by  Grunsky  to  "the  two  por- 
"  tions  of  complainant's  property"  is  that  it  is  referable 
"to  the  method  of  ascertaining  land  values".  This  indi- 
cates an  entire  misapprehension  of  the  two  methods 
adopted  by  Grunsky.  In  the  one  case  he  placed  a  valua- 
tion of  $40,000  per  million  gallons  upon  water  rights. 
In  the  other  case  he  placed  a  valuation  of  not  to  exceed 
$296,763.87.  Grunsky  took  the  output  of  the  peninsula 
system  at  eighteen  million  gallons,  giving  a  total,  at 
$40,000  per  million  gallons,  of  $720,000.  In  his  1903 
report,  he  said — with  reference  to  the  value  of  the  Ala- 
meda water  rights: 

"This  allowance" — that  is,  primal  cost — "for 
water  rights,  if  estimated  on  the  basis  heretofore 
adopted — $40,000  per  million  gallons  of  daily  de- 
livery would  fall  somewhat  short  of  the  actual  ex- 
penditures in  water  right  purchases  on  the  Alameda 
Creek  system." 
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His  computation  is  altogether  wrong,  or  Dockweiler's 
figures  are  altogether  misleading.  As  has  been  said,  the 
accepted  fact  is,  that  the  supply  was,  at  the  time,  thirty- 
five  million  gallons  per  day.  At  $40,000  per  million  gal- 
lons, the  water  was  worth  $1,400,000.  If  this  amount  is 
substituted  in  Grunsky's  computation  for  the  $720,000 
allowed  for  peninsula  water  rights,  and  $296,763.87 
stated  by  Dockweiler  to  have  been  the  primal  cost  of 
all  the  Alameda  water  rights,  the  total  of  Grunsky's 
estimate  would  be  increased  by  $383,236.13. 

It  becomes  quite  apparent,  therefore,  that  the  differ- 
ence between  the  bases  of  valuation  adopted  by  Grunsky 
as  to  the  two  portions  of  the  property  is  not  by  any 
means  confined  to  the  method  of  ascertaining  land  values. 
He  assumes,  and,  in  fact  admits,  that  there  is  an  exist- 
ing pressing  need  for  the  water  supply  from  the  Ala- 
meda source.  He  was  determining  the  value  of  the 
property  as  a  water  supply.  If  that  source  was  then 
actually  supplying  a  given  quantity  of  water,  there  was 
no  warrant  to  refuse  to  apply  to  it  in  determining  its 
value,  the  test  he  used  in  ascertaining  the  value  of  water 
produced  by  other  parts  of  the  system.  The  language 
used  by  him  in  his  report  on  the  subject  shows  that  he 
found  himself  in  a  state  of  uncertainty  when  he  came  to 
value  the  Alameda  properties,  due  to  a  doubt  as  to  the 
permanent  serviceability  of  the  filter,  and  as  to  the 
quantity  of  water  obtained  and  permanently  obtainable 
from  that  side  of  the  bay.  When  under  examination,  he 
said  he  never  had  any  doubt  of  the  ability  of  that  prop- 
erty to  produce  water,  and  that  he  had  no  doubt  that  it 
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would  permanently  produce  as  much  water  as  it  was 
then  producing.  He  still  had  doubt  regarding  the  per- 
manent serviceability  of  the  filter  bed.  He  states  it  had 
done  all  that  was  expected  of  it  from  the  time  it  was 
put  into  service,  up  to  November,  1905,  when  he  testified. 
However,  the  filter  bed  does  not  supply  the  water.  It 
simply  acts  as  a  clarifier.  At  the  time  he  testified,  the 
Alameda  system  was  actually  supplying  approximately 
one-half  of  the  water  consumed  in  San  Francisco,  and 
without  which,  or  other  water  in  its  stead,  there  would 
surely  have  been  a  water  famine  here.  The  defendants 
say,  and,  to  be  fair  to  Mr.  Grunsky,  he  also  says,  that 
failure  to  satisfy  him  of  the  permanent  serviceability  of 
the  filter,  in  no  way  affected  his  valuation  of  that  part 
of  the  system.  When  he  was  asked,  page  339,  why  he 
had  not  employed  the  same  method  for  ascertaining  the 
value  of  the  Alameda  system,  as  was  employed  by  him 
in  determining  the  value  of  the  peninsula  system,  he 
replied  that  they  were  entirely  different,  and  managed 
differently,  and  when  asked  whether  if  the  Alameda  sys- 
tem produced  water,  it — the  system — was  not  worth  as 
much  per  million  gallons  supplied  as  the  value  placed  by 
him  upon  the  peninsula  system  as  a  whole,  he  replied 
that  on  the  question  of  actual  value,  the  product  is  not 
an  element  which  he  would  necessarily  consider  as  a 
controlling  one.  By  this  he  meant  that  the  water  prod- 
uct would  not  necessarily  be  a  controlling  element  in  de- 
termining the  value  of  one  independent  system  in  com- 
parison with  another. 

The  fact,  if  it  be  a  fact,  that  they  are  entirely  different 
systems  and  managed  differently,  and  the  fact,  if  it  be  a 
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fact,  that  on  the  question  of  the  actual  value  of  each 
system  as  a  whole,  the  product  is  not  an  element  which 
should  necessarily  be  controlling,  does  not  at  all  afford 
any  reason  to  refuse  to  give  to  the  actual  product  of 
the  Alameda  system,  the  gallons  of  water  which  it  sup- 
plies, the  same  value,  gallon  by  gallon,  as  was  given  by 
him  to  the  water  produced  by  the  peninsula  system. 

As  has  been  said,  those  waters  enter  the  same  pipe, 
and  when  they  have  reached  San  Francisco  have  become 
so  intermingled  that  the  one  cannot  be  distinguished 
from  the  other,  and,  borrowing  an  expression  from  de- 
fendants' brief,  there  is  no  support  either  in  law  or 
reason  for  the  refusal  to  give  to  a  gallon  of  water  from 
the  one  system,  the  worth  which  a  gallon  of  water  from 
the  other  system  is  admitted  to  have.  If  there  is  any 
reason  why  the  water  supplied  by  the  Alameda  system 
is  not  worth  as  much,  gallon  by  gallon,  as  that  supplied 
by  the  peninsula,  there  is  nothing,  either  in  the  reports 
or  testimony  of  Grunsky,  nor  in  the  brief  of  defendants, 
to  indicate  what  it  is. 

I  quoted  to  your  Honor  this  morning  a  portion  of 
Grunsky 's  testimony  printed  in  the  brief  of  the  defend- 
ants, citing  the  page,  in  which  he  said  that  the  element 
of  value  which  the  Sunol  and  Pleasanton  lands  have  ac- 
quired by  reason  of  water  development  was  difficult  to 
answer  with  precision.  If  you  will  remember,  that  was 
taken  from  his  1901  report. 

I  now  quote  from  page  161  of  the  testimony  of  the 

witness  Grunsky: 

''What  element  of  value  the  lands,  on  which  the 
gravel  beds  of  Sunol  and  the  artesian  wells  near 
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Pleasanton  are  located,  may  have  acquired  by  rea- 
son of  water  development  is  difficult  to  answer  with 
any  degree  of  precision,  particularly  in  view  of  the 
fact  that  in  the  one  case  the  value  depends  upon  the 
amount  of  water  obtained  and  permanently  obtain- 
able and,  in  the  other,  largely  upon  the  permanent 
serviceability  of  the  natural  filter. 

At  page  336,  quoting  from  his  report,  he  said : 

' '  '  Concerning  the  aggregate  annual  yield  of  water 
claimed  for  the  gravel  beds  in  Sunol  Valley,  it  is  too 
early  in  the  history  of  this  source  of  supply  to  ac- 
cept any  conclusion  as  final.  These  works  were  put 
into  service  last  September,  and  have  yet  to  make 
their  record  of  actual  delivery.'  " 

He  said,  in  answer  to  a  question,  that  he  had  used 
those  words. 

"XQ.  55.  How  long  did  you  entertain  that  same 
opinion,  as  to  the  necessity  of  taking  time  to  deter- 
mine whether  those  works  would  be  of  a  permanent 
character  in  water  producing  capacity? 

"A.  The  service  rendered  in  the  subsequent 
years  demonstrated  the  ability  of  the  filter  gallery 
\  which  has  been  placed  in  the  gravel  bed  in  Sunol 
Valley  to  furnish  a  considerable  amount  of  water. 
The  water  that  reaches  the  Sunol  Valley  is  the  water 
of  Calaveras  Creek  and  the  water  of  Laguna  Creek, 
the  water  of  Laguna  Creek  being  increased  by  flow 
from  artesian  wells  at  Pleasanton.  The  system  of 
works  which  are  used  in  the  production  of  this 
water,  if  I  recollect  properly,  were  not  transferred 
to  the  Spring  Valley  Water  Works,  or  the  Spring 
Valley  Water  Company  at  the  time  that  this  report 
of  February  23,  1901,  was  made,  but  they  are  now 
water  producing  properties,  or,  at  any  rate,  aid  in 
improving  the  quality  of  the  water  which  reaches 
the  Sunol  Valley  by  way  of  the  two  creeks. 

"XQ.  56.  Do  you  consider  the  water  sources 
from  the  Alameda  Creek  system,  so  called,  as  being 
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of  a  permanent  character  in  water  producing  ca- 
pacity! 

"A.    I  do. 

"XQ.  57.  When  did  you  arrive  at  that  conclu- 
sion? 

"A.  I  do  not  think  that  I  ever  had  any  doubt  in 
reference  to  the  matter  that  Calaveras  Creek  and 
Laguna  Creek  produced  water,  and  that  the  Spring 
Valley  Water  Company  was  making  that  water 
available  for  use  in  San  Francisco. 

"XQ.  58.  Do  you  know  the  quantity  that  was 
derived  from  that  source  in  1903-04? 

"A.  I  have  no  immediate  recollection,  but  I  think 
that  the  amount  was  about  10,000,000  gallons;  from 
10,000,000  to  11,000,000.  I  am  talking  from  memory, 
however. 

"XQ.  59.    Do  you  know  the  present  amount? 

"A.  I  do  not,  excepting  that  it  is  somewhat  in 
excess  of  this. 

"XQ.  60.     About  16,000,000  gallons,  is  it  not? 

"A.  I  have  heard  it  so  stated.  I  have  no  per- 
sonal information. 

"XQ.  61.  In  your  report  of  the  appraisement  of 
the  properties  of  the  Spring  Valley  Water  Works, 
in  1904,  at  what  valuation  did  you  appraise  the  pen- 
insula system,  so  called,  as  a  total? 

"A.     At  $9,918,109. 

"XQ.  62.  Do  you  know  at  that  time  what  amount 
of  water  the  Alameda  Creek  system  was  producing 
daily  for  use  in  San  Francisco? 

"A.     I  do  not  recall  it  at  this  time. 

"XQ.  63.  Was  it  not  in  the  vicinity  of  14,000,000 
gallons  per  day? 

"A.     I  think  that  is  about  the  amount. 

' '  XQ.  64.  At  what  did  you  appraise  the  Alameda 
Creek  system  at  that  time? 

"A.  The  total  Alameda  Creek  system  was  ap- 
praised at  $5,039,618. 

"XQ.  66.  Do  you  know  what  the  peninsula  sys- 
tem was  producing  at  that  time,  according  to  your 
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report,  that  is,  what  was  it  capable  of  supplying  on 
an  average,  daily! 

"A.    It  was  capable  of  supplying  about  17,000,000 
gallons  daily." 

Your  Honor  will  remember  that  Grunsky  stated  that 
the  peninsula  system  was  supplying  18,000,000  gallons 
at  that  time,  whereas  Adams  testified  that  it  would  sup- 
ply 21,000,000  gallons. 

I  have  already  read  to  your  Honor  a  statement  from 
Mr.  Grunsky 's  testimony  that  on  the  question  of  the 
actual  value  of  an  entire  project  the  production  was  not 
necessarily  the  controlling  element.  I  think  I  have 
shown  you  here  conclusively  that  he  not  only  did  not 
apply  that  rule  in  determining  the  value  of  the  Alameda 
property  but  he  did  not  give  the  Alameda  water  one-half 
the  value  it  would  have  had  if  he  had  placed  upon  it 
the  same  value  per  million  gallons  that  he  placed  upon 
the  peninsula  water. 

At  page  344  he  says  that  in  appraising  the  Alameda 
system  cost  was  substantially  the  basis  of  his  estimate. 

And  further,  at  page  344,  in  answer  to  cross-question 
97,  that  the  water  rights  of  Alameda  entered  into  the 
report  as  being  the  cost  reported  by  officers  of  the  com- 
pany and  not  on  a  valuation  assumed. 

As  I  have  said  a  number  of  times,  we  cannot  find  in 
Mr.  Grunsky 's  testimony  any  statement  as  to  what  that 
cost  figure  representing  water  rights  was.  "We  have, 
therefore,  taken  from  Mr.  Dockweiler's  testimony  what 
he  shows  represented  the  total  primal  cost  of  all  water 
rights  on  the  Alameda  side,  and  to  that  extent  have 
given  the  defendants  the  benefit  of  the  doubt. 
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VALUATION  $50,000  PER  CUBIC  FOOT. 

I  now  come  to  another  method,  or  rather,  I  suppose 
I  should  say,  a  theory  of  valuation,  or,  what  would  be 
still  more  proper,  a  measure  of  value  to  determine  what 
our  water  rights  are  worth. 

The  calculation  or  computation  which  I  have  just  made 
upon  the  blackboard  shows  that  in  35,000,000  gallons  of 
water  daily  supply,  there  are  54.15  cubic  feet  per  sec- 
ond. When  Mr.  Adams  was  upon  the  stand  in  this  case 
the  defendants  on  cross-examination  proved  by  him  that 
as  a  member  of  a  board  of  three  appraisers,  all  of  whom 
were  appointed  by  the  City  of  Pasadena  to  determine 
the  value  of  a  water  works,  or  two  or  three  water  sys- 
tems there,  and  the  water  supplied  by  those  systems,  he 
had  reported  that  the  water  having  a  continuous  flow, 
was  worth  $1,000  per  miner's  inch,  or  $50,000  per  cubic 
foot  per  second.  This  was  called  out  by  the  defendants. 
He  was  asked  whether  water  in  Southern  California  had 
not  the  highest  value  of  any  place  in  the  United  States, 
to  which  he  replied : 

' '  I  think  there  is  no  doubt  that  the  value  of  water 
here  about  the  Bay  of  San  Francisco,  as  a  general 
proposition,  is  much  higher  than  it  is  down  there." 

Mr.  Schuyler,  another  of  our  witnesses  who  had  also 
been  appointed  by  the  City  of  Pasadena  to  make  a  report 
upon  the  value  of  the  water  there,  stated  that  at  the 
time  that  valuation  was  made  $1,000  per  miner's  inch 
was  a  well-recognized  value  of  water  for  irrigation  pur- 
poses along  in  that  general  locality  (Test.  5608-9). 
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At  page  366  of  the  transcript  of  the  witness  Grunsky, 
he  testified  that  water  for  irrigation  was  the  second 
highest  use  to  which  it  could  be  placed,  that  the  first 
highest  use  was  for  domestic  consumption. 

If  we  take  this  54.15  cubic  feet  at  $50,000  per  cubic 
foot  we  get  a  total  of  $2,707,500.  If  your  Honor  will 
consider  the  showing  by  defendants  as  to  the  very  great 
need  for  water  and  its  very  great  value  in  this  com- 
munity, and  in  connection  with  it  the  testimony  of  Mr. 
Grunsky  that  the  highest  use  to  which  water  can  be  put 
is  a  domestic  use,  and  that  its  use  for  irrigation  is  not  as 
valuable  as  its  use  for  domestic  purposes,  the  conclusion 
would  seem  to  be  irresistible  that  we  were  not  treated 
with  fairness  when  we  were  denied,  in  this  community 
where  water  is  so  needful,  the  value  which  it  commands 
in  other  places  for  irrigation  purposes.  As  I  have  here- 
tofore stated,  to  get  at  the  figure  that  Mr.  Grunsky  took, 
or  rather,  at  a  figure  in  excess  of  that  which  he  took,  as 
the  primal  cost  of  Alameda  water,  we  have  taken  this 
figure,  $296,763.87.  We  deduct  all  that  he  allowed  for 
water  rights  in  the  peninsula  system,  which  was  $720,000, 
making  a  total  of  $1,016,763.87.  If  this  be  deducted 
from  the  value  of  the  water,  taken  at  $50,000  per  cubic 
foot,  we  have,  to  be  added  to  Grunsky 's  figures,  $1,690,- 
736.13. 

We  have  therefore  established,  it  seems  to  me,  three 
things:  that  Mr.  Grunsky  proceeded  upon  an  incorrect 
method  of  valuation  when  he  refused  to  give  to  the  Ala- 
meda water  gallon  by  gallon  the  value  which  he  gave  to 
the  peninsula  water;  that  he  proceeded  upon  a  wrong 
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theory  when  he  refused  to  give  to  all  of  our  water,  no 
matter  where  it  came  from,  at  least  the  value  which  it 
has  in  other  places  for  agricultural  purposes;  and  that 
he  erred  to  a  still  greater  extent  when  he  refused  to  take 
into  consideration  the  very  much  greater  cost  that  the 
city  would  incur  in  introducing  water  from  another  sys- 
tem the  water  from  which  he  proposed  to  turn  into  the 
reservoirs  of  our  system. 

I  am  not  going  to  argue  or  contend  before  your  Honor 
that  you  should  give  us  the  difference  between  Grun- 
sky's  allowance  for  water  rights  and  the  cost  of  water 
from  the  Tuolumne,  but  I  do  say  that  the  showing  of 
cost  of  water  from  that  source  demonstrates  beyond  the 
shadow  of  a  doubt  that  the  water  which  we  supply  is 
worth  infinitely  more  than  Grunsky  has  allowed  us,  is 
worth  infinitely  more  than  if  he  had  allowed  $40,000  per 
million  gallon  supply  for  all  our  water,  and  is  worth  in- 
finitely more  than  $50,000  per  cubic  foot.  I  do  not  pro- 
pose to  say  to  your  Honor  where  that  line  is  to  be 
drawn.  The  facts  are  before  you  and  it  is  for  you  to 
say.  But  I  do  say  that  upon  every  principle  of  fairness 
and  honesty  as  between  a  public  service  corporation  and 
the  city  whose  interests  it  serves  it  would  be  manifest 
injustice  to  hold  us  to  a  valuation. of  $50,000  per  cubic 
foot  for  this  water.  Of  course  it  goes  without  saying — 
everybody  will  admit  it,  nobody  will  question  it  for  a 
moment — that  you  cannot  supply  the  water  for  $50,000 
a  cubic  foot.  It  cannot  be  had  for  that  figure  nor  any 
figure  approaching  it  even  remotely.  It  may  be  said,  in 
answer,  that  the  utilization  of  water  from  Tuolumne  in- 


152 


volves  the  construction  of  works  for  impounding  and 
distribution:  so  does  every  other  system  that  is  capable 
of  a  continuous  supply.  There  is  no  system  in  this 
state  of  any  magnitude,  or  in  any  other  state  of  any 
magnitude,  where  in  order  to  afford  a  continuous  supply 
expensive  structural  works  are  not  necessary.  But.  after 
all  the  structural  works  of  this  system,  which  is  called 
the  ideal  system,  have  been  built,  after  everything  is 
ready,  up  to  the  turning  in  of  the  water,  for  every 
million  gallons  which  they  turn  in  they  will  pay.  and  the 
payment  will  be  just  as  assuredly  for  water  rights  as  is 
the  allowance  of  $720,000  to  us  for  water  rights. — I  say 
they  will  pay  in  the  neighborhood  of  half  a  million  dol- 
lars per  million  gallons. 


GEOSKY'S  ALLOWANCE  OF  #1.400.000  FOE  CO>"TI>"GE>TIES 
AYD  OMSSIOXS. 

Your  Honor  will  recall  that  in  the  1908  case  there  was 
a  discussion  of  the  value  of  going  concern  and  estab- 
lished business.  In  the  bill  of  complaint  which  was  filed 
in  that  case  it  was  alleged  that  Mr.  Grunsky.  who  had 
previously  been  City  Engineer,  had  valued  that  element 
at  $1,400,000  in  one  year,  and  at  $1,500,000  in  another 
year.  I  do  not  propose  to  discuss  going  business  or 
established  business  at  this  time,  but  I  want  to  demon- 
strate to  your  Honor  the  entire  misconception  which  I 
had  at  that  time  of  the  purpose  for  which  Mr.  Grunsky 
allowed  $1,400,000  in  one  year  and  $1,500,000  in  another, 
because  I  remember  that  I  argued  verv  strenuously  to 
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your  Honor  that  he  allowed  it  for  going  business  or 
going  concern  as  those  terms  are  ordinarily  employed. 

Mr.  Grunsky  allowed  $1,400,000  in  the  1903  valuation, 
and  $1,500,000  in  the  1904  and  the  1905  valuation,  under 
the  title  of  going  concern.  He  explains  in  his  testimony 
that  he  did  not  intend  it  to  cover  established  business  in 
the  ordinary  sense ;  that  instead  of  intending  it  to  repre- 
sent an  intangible  element,  like  going  concern,  he  in- 
tended it  to  represent  a  tangible  element,  such  as  inter- 
est on  property  between  the  date  of  its  purchase  and  the 
time  it  went  into  use,  and  for  omissions  and  contingencies 
which,  he  said,  no  engineer  could  satisfactorily  state  or 
enumerate  after  works  of  this  kind  had  been  constructed. 

And  we  claim  that  there  is  to  be  added  to  Mr. 
Grunsky 's  valuation,  $1,400,000  for  the  year  1903  and 
$1,500,000  for  each  of  the  years  1904  and  1905  for  tan- 
gible property  which  was  not  otherwise  valued  by  him. 

And  in  support  of  that  I  call  your  Honor's  attention 
to  Mr.  Grunsky 's  testimony. 

His  appraisement  of  complainant's  properties  had 
been  presented  to  him  and  he  was  asked : 

"Q.  7.  Does  that  copy  correctly  represent  your 
appraisement  of  the  properties  of  the  Spring  Valley 
Water  Works  in  actual  use  in  supplying  the  City 
and  County  of  San  Francisco  and  its  inhabitants 
with  water?" 

To  that  he  replied: 

"A.  It  does  for  that  date  except  in  this :  that  the 
total  appraisement  should  be  noted  without  the  in- 
clusion of  the  $2,500,000  suggested  for  franchise 
value. ' ' 
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There  could  hardly  be  a  stronger  indication  that  the 
$1,500,000  which  was  included  in  the  above  appraise- 
ment he  considered  to  be  a  positive  element  of  value. 

At  page  177,  in  answer  to  direct  question  17,  he  said: 

"The  appraisement  contains  an  item  to  which  I 
desire  to  call  special  attention :  Value  due  to  the  fact 
that  the  business  is  an  established  one,  $1,400,000. 
This  amount,  as  well  as  the  excess  of  land  and  water 
right  appraisement  over  actual  cost,  is  substantially 
an  allowance  for  contingencies,  omissions  and  the 
like." 

At  pages  181-2  he  said  that  the  Board  of  Public  Works 
consulted  with  the  engineer  in  the  preparation  of  ap- 
praisement, visited  the  works  and  expressed  its  ap- 
proval of  his  conclusions.  This  appraisement  included 
the  $1,500,000  and  $2,500,000. 

At  page  183,  in  answer  to  cross-question  32,  the  ques- 
tion being: 

"You  said,  in  referring  to  the  $1,400,000,  that  it 
was  not  really  the  value  of  going  business  but  that 
it  covered  contingencies  and  matters  of  that  kind?", 
he  said: 

"That  I  would  like  to  have  it  construed  in  that 
way,  that  it  is  an  allowance  made  for  such  pur- 
poses rather  than  as  value  due  to  its  being  a  going 
concern. ' ' 

And  on  page  196,  in  answer  to  question  34,  he  said : 

"The  total  appraisement  made  in  1904 — including 
allowance  of  $1,500,000,  which,  as  I  have  already  ex- 
plained, should  be  considered  rather  as  an  allowance 
for  omissions,  contingencies  and  the  like,  would  be 
$26,173,212." 
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And  at  page  338,  answering  cross-question  67  the  wit- 
ness testified: 

"I  desire  to  explain  in  this  connection  that  the 
allowances  which  have  been  included  in  the  appraise- 
ments, notably  the  $1,500,000  as  an  additional  allow- 
ance, cover  a  number  of  items  concerning  which  I 
necessarily  could  get  no  satisfactory  information, 
such  as,  for  instance,  the  cost  of  lands  that  did  not 
go  into  immediate  use,  and  similar  matters,  that  is, 
the  interest  loss  on  such  investments  due  to  the  fact 
that  the  property  was  held  for  a  time  before  it  went 
into  use  and  would  be  allowed  in  an  appraisement." 

And  on  page  348: 

"And  I  have  explained  that  an  allowance  of  this 
kind  should  cover  omissions  and  contingencies  and 
such  uncertainties  as  the  unit  prices  that  were 
adopted,  which  could  not  always  be  made  to  exactly 
determine  what  the  actual  cost  of  construction  had 
been  and  which  were  intended  to  determine  what 
allowance  would  be  a  reasonable  allowance." 

And  on  page  347,  in  answer  to  the  question: 

"XQ.  119.  Did  you  not  understand  that  your 
appraisement  for  1903  and  1904,  minus  franchise 
value  and  minus  going  business,  were  the  bases  upon 
which  the  board  of  supervisors  fixed  the  rates  for 
those  two  years? 

"A.  It  is  my  recollection  that  they  used  those  as 
the  bases. 

"XQ.  120.  I  read  again  from  page  951  and  I  ask 
you  if  you  used  this  language:  'The  value  due  to 
the  fact  that  the  company  has  an  established  busi- 
ness, results  in  part  from  the  numerous  connections 
that  have  been  made  at  large  aggregate  expense  of 
the  distributing  system  with  the  house  pipes  of  con- 
sumers. It  seems  reasonable  to  assume  that  a  water 
company  thus  established,  without  competitors  of 
note,  should  be  entitled  to  an  allowance,  in  the  ap- 


156 


praisement  of  its  properties  for  rate-fixing  pur- 
poses, of  about  25  per  cent  of  the  valuation  of  its 
city  distributing  system.' 

"A.  Yes,  I  used  those  words  in  that  report  and 
I  have  explained  that  an  allowance  of  this  kind 
should  cover  omissions  and  contingencies  and  such 
uncertainties  as  the  unit  prices  that  were  adopted, 
which  could  not  always  be  made  to  exactly  deter- 
mine what  the  actual  cost  of  construction  had  been 
and  which  were  intended  to  determine  what  allow- 
ance would  be  a  reasonable  allowance. 

"XQ.  121.  Will  you  further  explain  what  you 
mean  by  the  use  of  the  word  'contingencies"? 

''A.  There  is,  of  course,  uncertainty  in  the  mind 
of  an  engineer  appraising  works  of  this  character 
as  to  the  difficulties  that  were  encountered  in  the 
construction  of  any  particular  piece  of  work;  there 
may  have  been  details  connected  with  parts  of  the 
system  to  which  the  engineer's  attention  was  not 
directed.  All  matters  of  this  kind  were  intended  to 
be  covered  by  the  allowance  for  contingencies,  and, 
in  this  case,  by  the  additional  allowance  called  in 
this  report  an  allowance  for  the  fact  that  the  busi- 
ness is  an  established  one. 

"XQ.  122.  In  your  opinion  was  that  a  reason- 
able sum  to  allow  for  contingencies  and  omissions? 

"A.  I  think  that  it  was  a  very  liberal  sum  to 
allow  for  that  purpose.  The  same  is  true  of  the 
valuation  which  I  have  placed  upon  the  lands  and 
water  rights  of  the  peninsula  system;  I  think  that 
those  allowances  were  extremely  liberal. 

"XQ.  123.    In  your  opinion,  were  they  proper? 

' '  A.  They  were  proper  in  determining  the  amount 
which  would  be  a  reasonable  allowance  for  the  cost 
of  works.  I  think  I  have  already  stated  several 
times  that  if  I  had  satisfactory  information  as  to 
the  cost  of  works  I  should  prefer  to  use  cost  of 
works  as  the  basis  of  valuation  for  rate-fixing  pur- 
poses. 

"XQ.  124.  Then,  this  $1,400,000  represented,  in 
your  opinion,  a  part  of  the  assets  of  the  corporation 
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which  you  had  not  included  in  your  other  appraise- 
ment? 

''A.  Taken  in  the  sense  in  which  I  have  ex- 
plained it,  it  did. 

"XQ.  125.  Does  it  not  comprise  a  part  of  such 
assets  without  any  limitations  whatever! 

"A.  The  limitation  which  I  have  placed  upon  it 
is  this,  that  if  I  had  definite  and  correct  information 
in  reference  to  cost,  and  could  substitute  that  for 
the  appraisement  which  I  have  made,  I  should  pre- 
fer to  do  it;  otherwise  it  does  represent  an  asset  of 
the  company. 

"XQ.  126.  It  was  rejected  by  the  board  of  super- 
visors, I  understood  you  to  say? 

"A.  I  so  understood  it,  although  I  do  not  know 
that  positively.    I  have  not  looked  up  the  record." 

And  at  page  383  I  shall  have  to  read  a  little  on  an- 
other subject  in  order  to  make  clear  the  point  I  wish  to 
call  to  your  Honor's  attention.  The  witness  was  discuss- 
ing the  purchase  of  property  and  the  holding  of  that 
property  for  a  time  before  it  went  into  use : 

"XQ.  335.  Do  you  think  that  that  capital  "—that 
is,  capital  which  has  been  invested  and  which  has 
received  no  compensation  on  account  of  the  fact  that 
that  property  has  not  come  into  use — "  should  not 
be  compensated  in  any  way  by  the  municipality 
which  will  derive  the  benefit  of  it  when  it  is  devoted 
to  a  public  service? 

"A.  It  should  be  properly  entered  into  the  valu- 
ation when  the  property  comes  into  use. 

"XQ.  336.  But,  in  the  interim,  should  it  not  be 
entered  at  all? 

"A.  I  do  not  think  that  it  can  be  entered  under 
the  law. 

"XQ.  337.  I  am  not  talking  about  the  legal  ques- 
tion, but  a  question  of  opinion? 

"A.  My  opinion  is  that  such  properties  as  are 
necessary,  and  as  should  be  owned  to  safeguard  the 
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supply,  and  as  it  would  be  reasonable  to  assume  that 
the  municipality  would  acquire  to  safeguard  a  sup- 
ply, are  necessary  in  connection  with  the  water 
works  system,  and  the  allowance  for  such  properties 
in  a  valuation,  apart  from  the  requirement  that  only 
properties  that  are  in  actual  use  be  valued,  would 
come  into  consideration  either  at  first  cost,  with  in- 
terest added  at  the  time  they  did  come  into  use,  or, 
if  the  time  when  they  will  come  into  use  is  a  definite 
one  and  not  conjectural,  by  considering  them  already 
in  use  and  as  necessary  to  the  work. 

"XQ.  338.  You  said  'interest';  did  you  not  mean 
interest  and  taxes? 

"A.  Interest  and  taxes  and,  of  course,  reduc- 
tion due  to  any  income  that  results  from  the  owner- 
ship of  such  properties. 

"XQ.  339.  How  would  that  rule  apply  to  the 
method  that  you  adopted  of  valuing  these  properties 
of  the  Spring  Valley  Water  Works  at  nearly  cost! 

"A.  I  have  endeavored  to  make  an  allowance 
by  valuing  lands  as  of  the  present  time,  and  the 
allowance  of  $1,400,000  in  one  case  and  $1,500,000 
in  the  other,  to  cover  such  omissions  as  interest  on 
money  invested  in  property  that  was  held  for  some 
time  before  it  came  into  use. 

"XQ.  340.  Neither  of  which  sums  the  board  of 
supervisors  allowed? 

"A.  Neither  of  those  two  sums  mentioned,  but 
the  appraisement  of  land  value  was  allowed." 

On  page  384: 

"XQ.  344.  In  your  opinion — and,  of  course,  this 
is  all  opinion  evidence — the  works  were  really  worth 
at  that  time,  namely,  1903,  $1,400,000,  and  in  1904, 
$1,500,000  more  than  the  board  allowed? 

"A.  For  rate-fixing  purposes,  yes.  I  think  that 
the  appraisement  which  I  made  was  a  reasonable 
one,  as  I  stated  in  my  direct  testimony,  and  I  also 
think  that  it  was  a  very  liberal  one." 
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And  yet  we  find  no  allowance  for  either  that  $1,400,000 
or  that  $1,500,000.  Mr.  Grunsky  says  in  effect  that  the 
elimination  of  these  items  made  his  total  valuation  of 
tangible  properties  $1,400,000  less  in  1903  and  $1,500,000 
less  in  1904  and  in  1905  than  he  intended  it  to  be. 


UPPER  CRYSTAL  SPRINGS  AND  PILARCITOS  DAMS. 

There  is  another  omission  from  Mr.  Grunsky's  report. 
In  his  first  report,  he  included  Upper  Crystal  Springs 
dam.  From  his  subsequent  report  he  excluded  it  and 
made  no  direct  allowance  for  it.  Before  calling  your  at- 
tention to  Mr.  Grunsky's  testimony  on  the  subject  of  the 
Upper  Crystal  Springs  dam  I  will  take  a  moment  to  re- 
fer to  the  testimony  of  some  of  our  own  witnesses  on 
that  subject. 

At  page  4694  Mr.  Adams  was  asked : 

1 '  Q.  173.  Do  you  know  the  Upper  Crystal  Springs 
dam? 

"A.    Yes,  sir. 

"Q.  174.  You  are  aware  that  that  dam  was  util- 
ized, for  a  number  of  years,  for  the  storage  and  sup- 
ply of  water  to  San  Francisco  before  the  lower 
Crystal  Springs  dam  was  constructed,  are  you  not? 

"A.    Yes,  sir. 

"Q.  175.  What  have  you  to  say  as  to  the  justifi- 
cation of  the  original  construction  of  that  dam  for 
the  purposes  for  which  it  serves? 

"A.  I  think  there  is  no  doubt  as  to  its  original 
construction  being  wholly  justified.  In  several  ways 
this  appears  plain;  it  doubtless  made  possible  the 
deferring  for  some  years  of  the  construction  of  the 
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much  more  expensive  concrete  dam  at  lower  Cry 
tal  Springs  and,  I  have  no  doubt  but  that  the  inter- 
est-saving alone  during  the  period  when  this  dam 
answered  every  purpose  was  sufficient  to  justify  its 
construction.  Its  existence  is  still  a  decided  advan- 
tage. It  enables  the  upper  reservoir  to  serve  as 
the  settling  basin  for  the  purification  of  the  water 
after  a  very  heavy  rain  and  before  it  is  allowed  to 
come  into  the  city  through  the  lower  reservoir,  be- 
sides serving  the  less  important  purpose  of  support- 
ing a  road  across  the  valley,  which  would  otherwise 
have  to  be  bridged.  I  see  no  reason  to  question  the 
prudence  of  the  original  expenditure. 

' '  Q.  176.  Does  that  dam,  in  your  opinion,  serve 
any  useful  purpose  at  the  present  time? 

"A.     Yes,  in  the  ways  I  have  just  mentioned. 

' '  Q.  177.  Do  you  consider  that  the  ways  you  have 
mentioned,  in  regard  to  its  present  use,  warrant  its 
being  valued  as  a  part  of  the  structural  works  of  the 
company  in  use  in  supplying  water  to  San  Francisco 
now? 

"A.  I  do,  with  the  additional  consideration  that 
it  constitutes  an  additional  safeguard  in  the  event  of 
possible  accident  to  the  lower  dam,  necessitating  the 
draining  of  the  lower  reservoir.  The  upper  dam 
would  then  retain  the  large  volume  of  water  which 
it  impounds. 

"Q.  178.  Considering  all  these  facts,  would  you 
diminish  the  value  of  that  dam  in  any  respect  in 
estimating  the  value  of  the  company's  plant  in  use 
at  the  present  time? 

"A.     No,  I  would  not." 

Of  course,  I  understand  perfectly  that  opinions  on 
matters  like  this  do  not  bind  your  Honor  at  all;  it  is 
nothing  more  than  giving  the  opinions  of  these  engineers 
from  a  business  standpoint — I  speak  now  of  matters  of 
this  particular  nature. 
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"Q.  179.  Is  there  any  justification,  from  an  en- 
gineering point  of  view,  for  the  maintenance  of  that 
upper  dam  in  connection  with  the  Crystal  Springs 
system? 

"A.  Yes.  Large  storage  reservoirs  every  year 
receive  more  or  less  sedimentary  deposit  brought  in 
by  the  flood  waters  which  they  impound,  and  it  is 
not  an  uncommon  practice  to  build  restraining  dams 
above  large  storage  reservoirs  for  the  purpose  of 
precipitating  this  sedimentary  deposit  and  thus 
keeping  it  out  of  the  reservoir.  This  dam  in  ques- 
tion answers  that  purpose  admirably.  I  think  that 
fact  fully  warrants  its  retention  and  maintenance. 

"Q.  180.  Is  that  dam  of  such  plan  that,  in  your 
opinion,  it  can  safely  be  raised  to  conserve  the  same 
purposes  which  you  have  mentioned  if  the  main  dam 
is  raised  to  enlarge  the  capacity  of  the  Crystal 
Springs  system? 

"A.    Yes,  sir." 

I  refer  now  to  Mr.  Schuyler's  testimony,  page  5419: 

"This  dam,  while  not  impounding  as  large  a 
volume  of  water  as  the  present  lower  Crystal 
Springs  dam,  was  a  much  less  expensive  structure 
and  required  less  outlay  of  capital  to  produce  the 
water  supply  at  that  time  needed  than  would  have 
been  necessary  to  have  built  the  lower  and  more 
expensive  dam;  consequently  there  was,  for  a  num- 
ber of  years,  a  very  material  saving  in  capital  outlay 
and  interest  and  the  general  maintenance  cost  by 
reason  of  the  fact  that  the  supply  was  for  a  time 
sufficiently  provided  by  the  construction  of  this 
upper  Crystal  Springs  earth  dam. 

"Q.  155.  Does  that  dam,  in  your  opinion,  serve 
any  useful  purpose  at  the  present  time,  or,  since  the 
construction  of  the  lower  Crystal  Springs  dam? 

"A.  At  the  present  time  it  serves  two  useful 
purposes;  in  the  first  place,  it  serves  to  carry  the 
main  county  road  or  highway  leading  from  San 
Mateo  to  Half  moon  Bay,  which  formerly  passed  up 


162 


the  valley.  But  for  this  dam  and  the  opportunity 
which  it  affords  for  use  as  a  roadway  it  would 
have  been  necessary  to  build  this  highway  around 
the  extreme  end  of  the  very  long  lake,  and  have 
greatly  increased  its  distance  and  inconvenienced 
the  public,  or  else  it  would  have  required  a  high 
and  expensive  bridge  across  the  reservoir.  An- 
other useful  purpose  which  the  dam  now  serves  is 
to  create  a  settling  basin  for  the  one  branch  of  San 
Mateo  Creek  which  is  subject  to  a  considerable 
amount  of  sediment  during  the  rainy  season  after 
severe  storms.  This  silt  entering  from  the  south 
branch  of  San  Mateo  Creek  is  of  a  peculiarly  fine 
character,  which  does  not  readily  precipitate,  and 
produce  a  cloudiness  in  the  water  for  a  long  time; 
the  other  branches  of  the  stream  are  much  freer 
from  this  effect.  The  upper  Crystal  Springs  dam 
has  the  effect  of  quieting  the  water  and  precipitating 
the  sediment,  thus  preventing  it  from  entering  the 
general  supply;  it  therefore  acts  as  a  purifier. 

"Q.  156.  Do  you  consider  that  the  facts  which 
you  have  mentioned  in  regard  to  the  use  of  the 
upper  Crystal  Springs  dam  since  the  construction 
of  the  lower  Crystal  Springs  dam  warrant  its  being 
valued  as  a  part  of  the  structural  works  of  the  com- 
pany in  use  in  supplying  water  to  San  Francisco 
at  the  present  time? 

"A.  Yes,  sir,  I  do.  I  see  no  reason  why  it 
should  be  stricken  out  of  the  schedule  as  it  is  not 
in  any  sense  an  abandoned  structure,  but  it  is  in 
use  and  useful  for  the  supplying  of  water  to  the  city. 

"Q.  157.  Considering  all  these  facts  would  you 
diminish  the  value  of  that  dam  in  any  respect  in 
estimating  the  value  of  the  company's  plant  in  use 
at  the  present  time? 

"A.  I  know  of  no  reason  why  its  value  should 
be  diminished." 
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Hering  was  asked,  at  page  3423 


"Q.  165.  I  will  ask  what  your  opinion  is  with 
reference  to  the  present  utility  or  non-utility  of  that 
dam,  and  that  you  give  your  reasons  for  your 
opinion  1 

"A.  The  dam  is  now  useful  in  being  able  to 
retain  the  first  flow  of  water  from  the  surface  after 
a  rain  storm,  which  flow  generally  carries  with  it 
earthy  and  vegetable  matter  in  suspension,  particu- 
larly from  the  upper  ends  of  the  valley.  It  thus 
acts  as  a  settling  basin  and  thereby  assists  in  fur- 
nishing the  main  reservoir  with  better  water  than 
would  otherwise  be  possible.  In  fact,  it  is  in  some 
cases  customary  to  build  such  settling  reservoirs, 
prior  to  the  water  gathering  into,  for  instance,  filter- 
basins  or  reservoirs  from  which  the  distribution  is 
taken  directly.  When  I  examined  these  reservoirs 
I  noticed  that  the  water  in  the  upper  reservoir  was 
less  clear  than  in  the  lower  one,  and  the  character 
of  the  water-shed  as  I  could  see  it  satisfactorily  ex- 
plained that  condition  to  me." 

Mr.  Grunsky,  at  page  410,  was  asked: 

"XQ.  503.  To  divert  just  one  minute  from  the 
line  of  questioning,  I  want  to  ask  you  about  the 
upper  Crystal  Springs  dam.  I  believe  you  stated 
in  your  report,  and  also  stated  here  that  you  had 
said  that,  that  it  was  no  longer  necessary  to  the 
system  and,  therefore,  you  eliminated  it  as  a  part 
of  the  assets  to  be  considered  by  the  board  of  super- 
visors? 

"A.     Yes,  I  eliminated  it. 

"XQ.  504.     You  eliminated  it  absolutely? 

"A.  I  eliminated  it  absolutely,  but  I  wish  to 
make  the  qualification,  that  the  allowances  that  have 
been  made  in  excess  of  actual  cost  are  intended  to 
cover  such  expenditures  as  were  necessary  in  the 
development  of  the  works. 
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"XQ.  505.  "Were  they  intended  to  cover  this 
$240,000  for  the  construction  of  the  upper  Crystal 
Springs  dam? 

"A.     They  were. 

"XQ.  506.     Tell  me  where  that  item  is  included? 

"A.  It  is  included  in  the  surplus  allowance  for 
lands,  among  other  things. 

"XQ.  507.  Give  me  the  items  that  include  it, 
if  you  can? 

"A.  The  land  valuation,  which  has  been  placed 
at  $60  for  lands  in  the  water-shed  areas,  $1,250  as 
the  land  value  in  the  reservoir  site;  items  of  that 
kind.  There  is  a  large  margin,  and  there  was  in- 
tended to  be,  in  those  items.  Those  also  include 
such  items  as  the  clearing  of  the  reservoir.  There 
was  a  certain  amount  of  work  done  there,  which  it 
was  impossible  for  me  to  ascertain,  and  I  endeavored 
to  make  an  allowance  for  land  value  large  in  order 
to  cover  such  items. 

"XQ.  508.  Why  did  you  remark,  in  your  report 
to  the  supervisors  that  that  property  was  not  valued 
because  it  was  no  longer  classed  as  a  necessity? 

"A.  Because  the  property  would  not  be  con- 
structed in  that  way  at  the  present  time.  The  erec- 
tion of  the  Crystal  Springs  dam  has  made  the  upper 
dam  unnecessary.  It  is  serving  as  a  roadway  for 
the  road  leading  from  San  Mateo  to  the  coast,  but 
it  is  not  a  necessary  structure  in  connection  with 
the  water  development. 

"XQ.  509.  Then,  you  did  include  it  in  your  esti- 
mate, did  you? 

"A.  Just  in  that  way,  not  as  an  enumerated 
structure  but  as  one  of  the  contingent  expenses,  just 
as  an  expense  is  necessary  for  the  exploration  of 
artesian  wells,  and  the  like,  that  are  not  water  pro- 
ducing, and  not  specially  enumerated  in  this  ap- 
praisement. 

"XQ.  510.  Did  I  not  have  you  read  a  letter  in 
which  you  said  that  this  was  not  valued? 

"A.  I  meant  by  that  that  it  was  not  itemized  in 
that  report. 
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"XQ.  512.  I  will  read  that  letter  into  the  rec- 
ord: it  appears  on  page  502  of  the  Municipal  Re- 
ports, for  the  year  1902-03 : 

"  'San  Francisco,  Cal.,  February  9,  1903. 
"  'To  the  Honorable,  the  Board  of  Public  Works, 
of  the  City  and  County  of  San  Francisco. 

"  'Gentlemen — The  City  Engineer  has  been  re- 
quested to  file  with  the  Board  of  Supervisors  an 
approximate  appraisement  of  the  properties  of  the 
Spring  Valley  Water  Works  not  in  use  for  the  pur- 
pose of  supplying  water  to  the  City  and  County  of 
San  Francisco. 

"  'The  properties  owned  by  the  Spring  Valley 
Water  Works  are  enumerated  in  inventory  lists  filed 
for  use  at  the  investigation  of  1901  and  1902  and  for 
use  at  the  investigation  now  in  progress. 

"  'An  appraisement  of  properties  in  use  was  sub- 
mitted by  me  under  date  of  January  30,  1903.' 

"XQ.  513.  That  is  the  one  in  which  you  say  this 
is  intended  to  be  included,  is  it! 

"A.  I  think  that  is  correct,  that  it  is  not  in- 
cluded in  that  as  an  item. 

"XQ.  514.  I  will  continue  reading  this  letter: 
'An  appraisement  of  value  of  most  of  the  other 
properties  was  submitted  as  a  part  of  the  appraise- 
ment of  the  Spring  Valley  Water  Works'  system  in 
the  City  Engineer's  report,  dated  February  26,  1901. 

"  'The  figures  below  noted  are  based  on  the  ap- 
praisement then  made  except  in  the  case  of  the 
upper  Crystal  Springs  dam,  for  which  the  cost,  as 
estimated  by  Mr.  H.  Schussler,  the  Chief  Engineer 
of  the  Spring  Valley  Water  Works,  is  noted,  and 
in  the  case  of  the  Lobos  Creek  properties. 

"  'Properties  classed  as  not  in  use: 
"  'Searsville     (Portola)     reservoir    and 

lands  (923  acres) 390,480 

"  'Lands  tributary  to  Upper  Locks  Creek 

line  (1,193  acres) 71,580 

"  'Upper  Crystal  Springs  dam,  earth 
(classed  as  not  a  necessary  feature 
of  the  works).  Mr.  Schussler 's  esti- 
mate          265,000 
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'  Additional  value  of  lands  in  Calaveras 

reservoir  site,  for  reservoir  purposes       323,700 

'Point  Lobos  lands  and  pumps. 80,000 

'Real  estate  in  San  Francisco,  including 
Brannan  Street  reservoir  tract,  Mar- 
ket Street  reservoir  site,  Industrial 
School  reservoir  tract,  Ashbury 
Heights  pump  lot,  various  lots  at 
S.  W.  corner  of  Chestnut  and  Larkin, 
on  Chestnut  west  of  Larkin,  at  N.  E. 
corner  of  Polk  and  Chestnut,  at  S.  E. 
corner  of  Polk  and  Francisco,  on 
Twenty-seventh,  east  of  Church 255,290 


"  'Total $1,386,050 

u  'Some  other  properties  and  works  have  no 
value,  such  as  the  old  upper  earth  dam  in  Lake 
Pilarcitos,  and  the  abandoned  section  of  the  San 
Andreas  pipe  line  and  the  upper  portion  of  the 
Lobos  Creek  aqueduct.  Neither  does  the  above 
statement  include  value  due  to  the  reservoir  feature 
of  the  San  Antonio  Creek  lands,  concerning  which 
I  am  hardly  prepared  to  express  an  opinion  at  this 
time. 

"  'Very  respectfully, 
"  '(Signed)  C.  E.  Grunsky,  City  Engineer.' 

"Is  that  the  letter? 

"A.     Yes,  sir. 

"XQ.  515.  When  you  say  that  some  other  prop- 
erties and  works  have  no  value,  you  mean  in  addi- 
tion to  those  you  have  enumerated? 

"A.  I  would  not  mean  such  works  or  structures 
such  as,  for  instance,  an  item  that  I  recall  now, 
artesian  wells,  or  for  the  boring  of  wells;  I  do  not 
recollect  where  they  are,  but  I  think  somewhere  near 
the  Pilarcitos  collecting  ground;  and  in  order  to 
cover  omissions,  in  order  to  cover  such  works  as 
are  necessary,  such  as  explorations,  work  that  is  not 
ordinarily  required  in  connection  with  the  execution 
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of  works,  and  matters  of  that  kind,  the  land  valua- 
tion was  made  high. 

"XQ.  516.  When  you  say  some  other  properties 
have  no  value,  do  you  mean  in  addition  to  those 
properties  which  are  enumerated  in  that  letter"? 

''A.  They  are  referred  to,  that  is,  the  character 
of  the  properties  which  I  mean  is  referred  to  in 
that  letter.  I  have  no  complete  list  of  them;  I  do 
not  know  them  all." 

Your  Honor  will  remember  that  the  Crystal  Springs 
dam  was  specifically  mentioned  in  the  report. 

"XQ.  517.  Does  not  that  letter  imply  that  the 
upper  Crystal  Springs  dam  has  no  value? 

"A.  I  think  that  is  what  it  implies,  that  it  is 
not  a  necessary  part  of  the  system. 

"XQ.  518.  It  implies  that  it  has  no  value,  does  it 
not? 

"A.  And  that  it  should  be  treated  as  property 
not  in  use. 

"XQ.  519.  Yes,  but  that  it  has  no  value;  I  am 
just  asking  you  on  that  one  point? 

"A.     That  is  what  the  letter  implies. 

"XQ.  520.  If  it  has  no  value,  why  do  you  say 
that  its  value  is  included  in  the  general  item  of 
land  values? 

"A.  I  did  not  intend  to  say  that  it  was  included 
as  a  specific  item  of  those  land  values,  but  that  just 
such  structures  as  this  are  apt  to  be  necessary  in 
connection  with  any  water  works  plant. 

"XQ.  521.  Then,  as  a  matter  of  fact,  it  is  neces- 
sary instead  of,  as  you  say  in  that  letter,  not  neces- 
sary? 

"A.  It  has  been  necessary.  It  was  a  feature  of 
the  works  at  one  time. 

"XQ.  522.  Was  it  not  a  feature  of  the  works 
at  the  time  you  wrote  that  letter? 

"A.     I  considered  it  an  unnecessary  feature. 

"XQ.  523.     In  any  respect? 
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"A.     It  was  serving  in  the  capacity  of  a  roadway. 

"XQ.  524.  In  cases  of  all  other  dams  except  the 
upper  Crystal  Springs  dam,  did  you  not  give  them 
a  separate  valuation,  in  your  inventory  and  ap- 
praisement which  you  submitted  to  the  board  of 
supervisors  f 

"A.  I  did,  except  the  old  upper  earth  dam  in 
Lake  Pilarcitos,  which  is  another  one  treated  as 
being  out  of  use. 

"XQ.  525.  Did  you  include  the  upper  Pilarcitos 
old  dam  in  the  land  values  which  you  mention  as 
$60  an  acre  and  $1,250  an  acre? 

"A.     Not  as  a  specific  item. 

"XQ.  526.  Did  you  allow  anything  for  it  in  your 
consideration  of  that  item? 

"A.  Not  in  any  specific  way,  but  just  in  that 
general  way. 

"XQ.  527.  Did  you  allow  it  in  a  general  way? 
Did  you  have  it  in  your  mind  and  allow  it  in  a 
general  way  in  any  figures  you  have  stated? 

"A.  Only  as  I  say,  that  I  felt  an  allowance  was 
necessary  for  works  which  were  necessary  as  the 
works  progressed  but  which  have  gone  out  of  use. 

"XQ.  528.  Do  you  think  now  an  allowance  should 
be  made  for  the  upper  Pilarcitos  dam? 

' '  A.  No,  sir.  It  is  one  of  those  properties  which 
deteriorates  or  depreciates  in  value  by  reason  of  its 
becoming  unsuitable  to  the  service  which  it  renders, 
and  I  treated  it  simply  as  I  would  treat  any  other 
part  of  the  works  which  goes  out  of  service  and  is 
replaced  by  another  structure. 

"XQ.  529.  Would  you  allow  that  in  any  amount 
whatever,  as  an  asset,  in  fixing  rates  or  in  making 
an  appraisement? 

"A.    Not  as  a  specific  item. 

"XQ.  530.  Would  you  as  a  general  item,  in  any 
way,  shape  or  form,  directly  or  indirectly,  allow 
the  upper  Pilarcitos  dam,  as  a  part  of  your  ap- 
praisement? 

"A.  No,  not  except  as  one  of  the  items  of  that 
kind  that  adds  to  the  cost  of  the  works. ' ' 
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The  Court.  Do  I  understand  you  that  those  are 
included  both  in  the  $1,250  per  acre  valuation  for  the 
land  included  in  the  reservoir  and  also  in  the  $1,400,000 
and  $1,500,000? 

Mr.  McCutchen.  I  do  not  think  they  are.  He  said 
he  put  the  land  values  high,  and  he  says,  that  he 
thinks  those  land  values  would  cover  matters  of  this 
kind;  when  he  was  dealing  with  the  $1,400,000  item  he 
said  it  was  intended  to  cover  omissions  and  contingen- 
cies. What  I  am  trying  to  impress  upon  your  Honor 
now  is  that  he  must  have  been  mistaken  when  he  said 
that  his  land  values  covered  these  items  because  he  had 
expressly  said  that  these  items  were  excluded  as  no 
longer  necessary  and  hence  he  could  not  have  included 
them  in  the  land  values. 

Continuing  with  the  balance  of  the  answer  to  cross- 
question  530: 

"As  early  as  1878,  long  before  the  rights  and 
lands,  whose  acquisition  had  to  precede  the  con- 
struction of  the  concrete  dam,  could  be  acquired,  the 
southernmost  portion  of  this  reservoir  site  was 
converted  into  a  reservoir  by  the  construction  of 
the  upper  or  original  Crystal  Springs  dam.  This  was 
a  structure  of  earth  which  impounded  3,000,000,000 
gallons  of  water.  Its  crest  is  nearly  at  the  height 
of  the  present  top  of  the  concrete  dam,  and  inter- 
connection between  basins  above  and  below,  being 
established  by  tunnel  and  pipe.  This  connection  is 
kept  under  control  so  that  the  dam  serves  in  a 
measure  to  improve  the  quality  of  the  stored  water. 
The  county  road  from  San  Mateo  to  Spanishtown 
and  Pescadero  passes  over  its  crest;  it  therefore 
serves  in  lieu  of  a  bridge." 
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Now,  I  submit  that  according  to  the  testimony  of  Mr. 
Grunsky  that  dam  is  in  use.  It  is  serving  a  useful 
purpose.  It  is  serving  two  useful  purposes.  The  show- 
ing made  by  our  witnesses  with  reference  to  the  desir- 
ability of  that  dam  is  not  at  all  overcome. 

Your  Honor  is  not  a  water  works  expert,  but  I  believe, 
if  you  were  in  control  of  the  property  of  the  Spring 
Valley  Water  Company  today  and  that  system  was  as  it 
is  today,  you  would  not  accept  $240,000  and  permit  that 
dam  to  be  taken  away. 

It  performs  what  Mr.  Grunsky  says  is  a  useful  service, 
and  Mr.  Grunsky  does  not  suggest  any  device  to  perform 
that  same  useful  service  that  could  be  had  for  less  than 
$240,000.  It  is  difficult  to  imagine  that  a  substitute  for 
the  dam  could  be  installed  for  $240,000  that  would  serve 
to  hold  back  the  roily  waters  in  times  of  freshet.  The 
accuracy  of  Adams'  statement  that  this  upper  dam 
would  prove  very  valuable  in  case  of  an  accident  to  the 
concrete  dam,  is  not  questioned. 

With  reference  to  upper  Pilarcitos  dam,  I  can  state 
that  that  dam  also  serves  to  create  a  settling  reservoir 
which  holds  back  roily  waters  in  seasons  of  freshet,  and 
that  it  performs  a  very  necessary  and  useful  purpose. 
The  item  is  only  $31,000.  I  think  that  is  a  fair  state- 
ment of  the  testimony  on  the  subject. 


LAKE  MERCED  LANDS. 

The  next  item  upon  which  there  is  quite  a  difference 
of  opinion  existing  between  ourselves  and  the  other  side 
is  the  Lake  Merced  Eancho. 
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It  is  submitted  that  the  suggestion  of  your  Honor  in 
the  1908  case  that  "if  the  company  sees  fit  to  use  for 
"  the  mere  catchment  of  water,  lands  which  are  much 
"  more  valuable  for  other  purposes,  it  is  unreasonable 
u  in  fixing  rates  to  appraise  such  lands  for  more  than 
"  they  are  worth  as  watershed  areas" — seems  to  assume 
one  of  two  facts:  (a)  That  the  area  referred  to  is 
worth  as  much  as  watershed  lands  as  for  other  pur- 
poses; or  (b)  that  only  part  of  the  area  and  not  part 
of  the  total  value  of  the  whole  area  is  needed. 

Neither  of  those  assumptions  is  warranted  by  any- 
thing in  the  record.  The  Maine  case,  cited  in  support 
of  the  statement,  held  that  it  would  be  unjust  to  compel 
the  people  to  pay  a  return  upon  an  investment  large 
enough  to  buy  a  500  horse-power  engine  when  one  of  100 
horse-power  would  do  as  well.  This  is  in  no  wise  analo- 
gous to  a  land  purchase,  where,  in  order  to  accomplish 
a  desired  result,  all  of  a  certain  tract  must  be  acquired. 
That  portion  of  your  Honor's  opinion  was  directed  to 
the  Lake  Merced  lands.  What  portion  of  this  tract  has 
been  pointed  out  as  being  useful  for  the  purpose,  and 
what  portion  has  been  indicated  as  not  useful  to  accom- 
plish the  purpose?  It  would  seem  that  the  suggestion 
that  these  lands  should  have  no  value  in  excess  of  what 
they  are  worth  for  watershed  purposes,  involves  the 
assumption  that  they  are  useful  up  to  a  point  and  be- 
yond that  they  are  not.  That  is  the  equivalent  of  saying 
ihat  they  are  useful  and  they  are  not  useful.  The  un- 
contradicted testimony  is  that  they  are  useful,  and  there 
is  no  room  for  an  effort  to  determine  how  useful  they 
are,  nor  whether  one  part  is  more  or  less  useful  than 
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another.  No  such  effort  is  made  in  the  record  here. 
Mr.  Grunsky — or  rather  those  who  acted  for  him — val- 
ued them  according  to  their  worth  as  real  estate/and  he 
included  them  only  because  they  were  useful  in  render- 
ing the  service.  He  nowhere  suggests  that  to  allow  the 
value  we  proved, — and  the  proof  was  made  before  he 
testified, — would  render  them  any  the  less  necessary  for 
the  purpose  for  which  they  are  used.  He  nowhere  said 
they  were  not  useful  at  their  value,  whatever  it  was. 
They  are  admitted  to  be  useful  and  there  is  no  sugges- 
tion that  if  Grunsky — or  rather,  those  whom  he  con- 
sulted— had  placed  a  higher  value  upon  them,  they  would 
not  still  have  been  necessary  in  his  opinion.  The  infer- 
ence is  all  the  other  way.  However,  what  we  are  con- 
cerned with  is  to  know  their  value,  as  a  whole,  because 
we  have  no  information  that  will  enable  us  to  subdivide 
the  good  from  the  bad.  That  will  land  us  in  the  realm 
of  speculation  with  no  guide  to  lead  us  out.  There  is 
absolutely  no  suggestion  that  those  lands  are  not  worth 
as  much  for  water  purposes  as  for  any  other  purpose 
to  which  they  may  be  applied. 

Grunsky  says 

"the  probable  future  addition  of  Lake  Merced  to 
any  Sierra  Nevada  system  would  go  far  toward 
assuring  the  reliability  of  service". 

The  testimony  of  all  the  company's  witnesses  who 
touch  the  subject  is  very  strong  with  reference  to  the 
necessity  to  retain  the  Merced  properties  as  part  of  the 
system.  I  first  refer  to  the  testimony  of  Mr.  Adams, 
page  4691,  XQ.  157: 
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"Do  you  consider  that  a  source  of  such  supply 
and  of  such  proximity  adds  anything  to  its  value 
over  and  above  a  supply  more  remotely  situated! 

"A.    It  undoubtedly  does." 

And  on  the  same  page,  question  158: 

"In  your  opinion  is  it  an  advisable  and  proper 
accessory  to  the  works  of  this  company  in  supply- 
ing San  Francisco  with  water? 

"A.     It  is,  undoubtedly." 

Mr.  Schuyler,  on  page  5415,  was  asked: 

"What  is  your  opinion  as  to  the  desirability  of  a 
supply  so  located,  in  a  state  of  purity,  for  city  use, 
being  owned  and  operated  by  the  complainant? 

"A.  I  regard  this  Lake  Merced  supply  as  one  of 
the  most  valuable  assets  of  the  company,  and  of 
almost  incalculable  importance  to  the  city,  because 
of  its  very  large  volume  located  within  the  city 
limits,  and  available  at  any  moment  for  emergencies. 
Its  capacity  is  2,700,000,000  gallons,  in  round  num- 
bers, or  about  thirty  times  as  much  as  all  of  the 
distributing  reservoirs  of  the  city  combined.  This 
enormous  reserve  immediately  at  hand  is  greater 
than  is  possessed  by  any  city  in  the  country  which 
is  not  directly  located  on  a  lake  or  a  river.  The 
supply  is  now  maintained  in  a  state  of  purity,  the 
water  being  supplied  to  the  lake  by  an  infinite  num- 
ber of  springs  rising  in  its  bottom  and  around  its 
periphery  and,  in  my  judgment,  this  lake  should 
always  be  maintained  in  its  present  state  as  an 
auxiliary  for  the  city's  general  supply,  with  perhaps 
a  larger  pumping  capacity  than  is  now  provided  for 
utilizing  this  nearby  source  of  supply  in  cases  of 
emergency,  such  as  an  extensive  conflagration  would 
bring  about." 

And  on  page  5415,  question  135: 

"Do  you  consider  that  a  source  of  such  supply, 
and  of  such  proximity,  adds  anything  to  its  value 
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over  and  above  a  supply  more  remotely  situated? 

"A.  I  do.  I  consider  that  such  a  supply  of  such 
large  volume  and  such  proximity,  within  the  imme- 
diate limits  of  the  city,  adds  enormously  to  its 
value. ' ' 

And  on  page  5415,  question  136: 

"In  your  opinion,  is  it  an  advisable  and  a  proper 
accessory  to  the  works  of  the  company  in  supplying 
San  Francisco  with  water? 

"A.  It  is.  It  is  not  only  advisable  and  proper 
but  it  is  one  of  the  most  valuable  accessories." 

And  on  page  5416,  question  137: 

"You  are  aware  that  the  water-shed  surrounding 
that  lake,  owned  by  the  company,  is  a  very  high 
priced  land? 

"A.  Yes,  it  is  necessarily  so  because  of  its  prox- 
imity to  a  city  of  this  size." 

And  on  page  5416,  question  138 : 

"Then  with  even  that  fact  in  consideration,  do 
you  still  think  the  company  is  justified  in  maintain- 
ing Lake  Merced  as  a  source  of  supply? 

"A.  Yes,  sir.  I  think  the  advantages  which  I 
have  enumerated  more  than  counterbalance  the 
money  value  of  the  real  estate  which  is  required  to 
be  maintained  unimproved  to  preserve  its  quality." 

I  next  refer  to  the  testimony  of  Mr.  Stearns. 
On  page  4242,  answering  question  140: 

"You  are  aware,  are  you  not,  that  that  lake,  if 
all  other  sources  fail  by  reason  of  breakage  or 
otherwise,  is  capable  of  supplying,  for  a  limited 
time  at  least,  all  of  the  water  needed  in  the  city 
and  county  of  San  Francisco?",  he  says: 

"A.  I  know  that  it  would  be  with  a  sufficient 
pumping  plant." 
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I  now  refer  to  the  testimony  of  Mr.  Hering. 
On  page  3417,  question  125: 

"Do  you  know  the  capacity  of  Lake  Merced  as  a 
daily  water  producer? 

"A.  It  is  said  to  be  3,000,000  gallons  per  day. 
I  made  some  rough  calculations  which  lead  me  to 
believe  that  is  correct. ' ' 

And  on  page  3417,  question  126: 

"What  is  the  distance  from  Lake  Merced  to  the 
built  up  portion  of  the  city? 

"A.  It  is  within  seven  miles  of  the  built  up  por- 
tion of  the  city." 

Again  referring  to  Mr.  Hering's  testimony,  page  3417, 
question  127: 

"You  know  that  it  is  within  the  city  limits,  that 
is,  the  greater  part  of  it — only  a  small  portion  of 
it  being  in  San  Mateo  County? 

"A.    I  do." 

And  on  page  3417,  question  128: 

"What  have  you  to  say  in  regard  to  Lake  Merced 
as  regards  a  source  of  water  supply,  considering  its 
proximity  and  other  matters  that  you  have  ob- 
served? State  whether  or  not  in  your  opinion,  any- 
thing is  added  to  its  value  by  reason  of  its  prox- 
imity over  and  above  a  more  remotely  situated 
supply? 

"A.  I  should  say  that  the  existence  of  so  large 
a  body  of  water  as  that  contained  in  Lake  Merced, 
within  a  few  miles  of  the  populated  part  of  the  city, 
is  a  great  advantage  in  the  fact  that  it  is  equivalent 
to  a  storage  reservoir,  where  a  distributing  reser- 
voir ordinarily  would  answer,  and  therefore  it  holds 
ready  for  immediate  use  as  large  a  body  of  water 
as  could  ever  be  needed  for  any  possible  contin- 
gencies of  fire,  floods,  earthquakes,  breakage  of 
pipes  or  reservoirs ;  or  anything  of  that  sort. ? ' 
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And  on  page  3418,  question  129: 

"What  is  your  opinion  as  to  the  justification  of 
the  maintenance  of  this  lake,  and  the  utilization  of 
it  as  a  source  of  supply  of  water  to  this  city  and  its 
inhabitants,  considering,  at  the  same  time,  the 
greater  value  of  the  lake  and  its  watershed  as  a 
property  compared  with  more  remote  sources  be- 
longing to  the  same  company? 

"A.  So  long  as  the  purity  of  the  water  can  be 
guarded  as  it  is  at  present  I  should  say  that  the 
maintenance  of  this  lake  and  its  watershed  was 
thoroughly  justified. ' ' 

From  page  3596  XQ.  993: 

"What  would  you  say  was  the  comparative  value 
between  the  Lake  Merced  reservoir  and  the  Pilar- 
citos? 

"A.  I  should  say  that  the  value  of  the  Lake 
Merced  reservoir,  other  things  being  equal,  was 
more  valuable  on  that  account;  on  account  of  its 
being  so  much  nearer." 

Referring  to  page  3667,  XQ.  1393 : 

"Would  you  consider,  then,  that  it  was  good  eco- 
nomic policy  to  retain  a  source  of  supply  that  was 
only  producing  3,000,000  gallons  of  water  and  ex- 
pend large  sums  of  money  in  protecting  it  and  re- 
taining the  land,  which  is  of  very  great  value  com- 
pared with  other  land,  whereas,  for  the  expenditure 
of  perhaps  the  same  or  a  little  more  money  you 
could  produce  several  times  3,000,000  gallons  per 
day  of  better  water? 

"A.  I  consider  the  reservation  of  this  property 
of  very  large  value  for  a  future  distributing  reser- 
voir for  the  city." 

And  on  page  3667,  XQ.  1394: 

"You  consider  that  is  its  chief  value? 
"A.     In  the  future,  I  certainly  do." 
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The  capacity  of  Lake  Merced  is  2,500,000,000  gallons. 

I  now  call  your  Honor's  attention  to  pages  157  and  158 
of  Grunsky's  testimony.  By  direct  question  No.  7  his 
appraisement  of  the  properties  of  the  Spring  Valley 
Company  was  presented  to  him  and  he  was  asked  if  it 
was  a  correct  copy  of  the  appraisement  which  he  had 
made.     He  replied  that  it  was.     He  was  then  asked : 

"Q.  7.  Does  that  copy  correctly  represent  your 
appraisement  of  the  properties  of  the  Spring  Valley 
Water  Works  in  actual  use  in  supplying  the  City 
and  County  of  San  Francisco  and  its  inhabitants, 
with  water?" 

The  appraisement  included  the  Lake  Merced  lands. 
To  that  question  he  answered: 

"A.  It  does  for  that  date,  except  in  this:  that 
the  total  appraisement  should  be  noted  without  the 
inclusion  of  the  $2,500,000  suggested  for  franchise 
value. ' ' 

I  next  call  your  Honor's  attention  to  page  9,  question 
9,  and  the  answer  to  that  question,  in  which  he  says : 

"My  appraisement  of  the  lands  owned  by  the 
Spring  Valley  Water  Company  in  San  Francisco, 
now  in  use,  including  the  Lake  Merced  properties, 
was  based  on  valuation  placed  upon  these  lands  by 
real  estate  experts." 

And  at  page  224: 

"Lake  Merced  is  the  least  desirable  of  the 
several  sources  of  supply  of  the  Spring  Valley 
Water  Works.  Permanent  utilization  of  its  waters 
would  in  time  involve  filtration.  The  ultimate  use 
of  Lake  Merced  should  preferably  be  as  an  emer- 
gency supply.  It  should  be  rated  for  a  limited 
number  of  years  as  a  source,  thereafter  as  a  con- 
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venient  nearby  storage.  The  lake  is  at  present  a 
necessary  and  useful  part  of  the  Spring  Valley 
Water  Works  system." 

At  page  308 : 

"Lake  Merced  is  somewhat  more  favorably  located 
than  Lobos  Creek.  Its  waters  cannot,  however, 
safely  be  used  without  filtration.  It  is  to  be  consid- 
ered particularly  valuable  to  safeguard  the  supply 
from  more  remote  sources." 

At  page  380,  XQ.  321: 

"Did  you  say  that  you  valued  only  the  property 
in  use? 

"A.  That  was  the  intent  of  this  appraisement, 
to  value  the  property  in  use.  That  has  special  ref- 
erence to  the  two  reports  or  appraisements  that 
have  been  introduced  here." 

Ai  page  421,  XQ.  552,  containing  the  report  of  Febru- 
ary 17,  1902,  I  find  this  language: 

,o»s_  "  'The  appraisement  of  the  Lake  Merced  lands  is 
based  upon  the  values  which  they  would  have  if 
their  use  for  the  production  of  water  were  aban- 

\        doned.'     Do  you  remember  that? 

"A.    I  remember  words  to  that  effect." 

XQ.  553: 

;,  "Is  that  correct? 

"A.  They  tvere  appraised  as  lands  apart  from 
their  water -producing  possibilities." 

So  that  it  appears  that  although  Mr.  Grunsky  con- 
sidered the  Lake  Merced  property  a  valuable  safeguard 
to  the  city  of  San  Francisco  in  affording  it  a  supply  of 
water  in  any  contingency,  he  makes  no  allowance,  not 
even  a  dollar,  for  the  value  of  those  water  rights. 
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The  Court.  Excuse  me  a  moment:  were  not  those 
waters  from  Lake  Merced  used  at  that  time  for  the  pur- 
poses of  the  municipality? 

Mr.  McCutchen.  In  response  to  that  question,  I  re- 
fer your  Honor  to  page  2304  of  complainant's  testimony, 
XQ.  3275 : 

' '  You  only  get  from  there  3,000,000  gallons  a  day ; 
that  is  the  limit  you  can  draw  from  there,  is  it  1 

"A.  Yes;  that  year  it  produced  3,700,000  gallons 
per  day." 

I  also  call  your  Honor's  attention  to  page  217  of  the 

record  of  complainant's  testimony,  being  the  testimony 

of  the  witness  Schussler.     He  is  speaking  now  of  the 

year  1903 ;  the  answer  is  a  very  long  one  and  I  shall  not 

read  all  of  it : 

' '  While  Lake  Merced,  of  which  I  shall  speak  later 
on,  produced  an  average  of  3,000,000  gallons  a  day, 
that  makes  a  total  of  21,000,000  gallons  a  day  fully 
from  the  peninsula  system. ' ' 

In  other  words,  he  treats  this  as  a  part  of  the  penin- 
sula system.  That  clears  up  a  doubt  that  existed  in  my 
mind.  Mr.  Adams  stated,  and  I  called  your  Honor's 
attention  to  that  fact  a  day  or  two  ago,  that  the  output 
or  product  of  the  peninsula  system  was  21,000,000  gal- 
lons a  day.  He  evidently  got  it  as  Mr.  Schussler  got  it. 
by  taking  18,000,000  gallons  from  the  peninsula  system 
proper,  and  3,000,000  gallons  from  Lake  Merced. 

And  continuing,  Mr.  Schussler  further  answered: 

"That  makes  a  total  of  21,000,000  gallons  a  day 
fully  from  the  peninsula  system;  adding  to  those 
21,000,000  gallons  a  day  the  14,000,000  or  15,000,000 
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gallons  that  we  derive  from  the  Alameda  Creek  sys- 
tem, we  have  a  total  of  35,000,000  gallons  a  day 
today." 

The  assumption  that  the  property  is  not  worth  as 
much  for  water  purposes  as  for  any  other  purpose  for 
which  it  is  available,  is  without  support. 

Grunsky  says  that  the  property  is  almost  a  necessity 
in  any  system  which  the  city  can  acquire.  He  describes 
the  absence  of  other  reservoir  sites  except  those  owned 
by  the  company.  He  says  conclusively,  but  not  neces- 
sarily in  so  many  words,  that  the  city  should  have  this 
property  as  part  of  any  municipally  owned  plant.  If 
the  city  were  to  take  it  in  the  exercise  of  the  power  of 
eminent  domain,  it  would  be  compelled  to  pay  the  high- 
est value  for  its  most  useful  purpose.  It  could  not  be 
argued  in  that  case  that  it  was  worthless  as  water-pro- 
ducing land.  The  wisdom  of  its  acquisition  by  the  com- 
pany is  not,  and  never  has  been  questioned.  If  not 
owned  by  the  company,  and  it  were  to  acquire  it  today, 
either  in  the  open  market  or  in  the  exercise  of  the  power 
of  eminent  domain,  what  measure  of  value  would  it 
pay?  As  all  agree  that  it  should  form  part  of  any 
municipal  system,  if  not  owned  by  the  company,  and 
the  city  were  to  acquire  it  either  in  the  open  market  or 
in  the  exercise  of  the  power  of  eminent  domain,  what 
would  be  the  measure  of  value?  There  can  be  but  one 
answer  to  these  questions. 

Your  Honor's  opinion  states  in  effect  that  we  have 
devoted  to  use  as  a  watershed,  land  which,  due  to  its 
proximity  to  the  city,  has  a  value  far  in  excess  of  its 
value  as  watershed.     If  it  is  to  be  taken  not  at  its  excess 


181 


value,  due  to  proximity,  but  at  the  value  placed  upon 
it  as  watershed,  and  that  value  is  the  figure  named  by 
Grunsky,  or  any  other  of  the  defendants'  witnesses,  the 
query  is  naturally  suggested,  that  if  it  is  to  be  given  that 
value,  solely  and  only  as  watershed  land,  why  are  not 
our  other  watersheds,  which  produce  proportionally 
more  water  than  this  land,  worth  more  per  acre  than 
Grunsky  and  the  other  of  defendants'  witnesses  allow 
for  this  land?  Or,  to  present  the  question  from  the 
other  point  of  view  why,  for  watershed  land  merely,  is 
this  land  to  be  valued  at  a  higher  figure  than  Grunsky 
and  the  other  of  defendants'  witnesses  place  upon  our 
watershed  lands? 

The  reasoning,  upon  which  this  portion  of  the  opinion 
proceeds,  inevitably  shows  Grunsky 's  method  of  valuing 
the  Alameda  system  to  be  unsound.  If  it  is  water  pro- 
duction that  is  the  test,  that  element  is  worth  the  pro- 
portion of  the  value  of  the  peninsula  that  the  product 
of  the  former  bears  to  the  product  of  the  latter.  The 
method  by  which  the  court  arrives  at  this  result,  that 
is  to  say,  the  valuation  of  the  Merced  lands,  omits  any 
recognition  of  the  elements  of  great  value  which  Grun- 
sky attaches  to  them.  It  is  because  they  are  in  close 
proximity  to  the  city,  because  they  constitute  an  im- 
portant factor  of  safety  not  otherwise  obtainable,  and 
because  the  ownership  of  the  lands  about  the  lake  is 
of  immense  advantage  in  protecting  the  water  from 
pollution.  His  valuation  is  not  by  any  means  due,  at 
any  rate  by  no  means  solely  due  to  their  availability  as 
watershed  lands,  but  rather  to  their  proximity  to  the 
city  and  their  availability  under  all  conditions.     But, 
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as  we  have  said,  this  attempted  division  of  useful  from 
non-useful  sets  us  adrift  with  no  compass  to  lead  us 
to  a  port  of  safety. 


NECESSITY  FOR  ADOPTING  THE  EMINENT  DOMAIN  RULE. 

As  long  as  we  adhere  to  the  rule  in  eminent  domain, 
we  have  a  safe,  sane  and  absolutely  reliable  guide.  When 
we  cast  that  rule  aside,  there  is  no  rule  or  measure  of 
value  by  which  we  can  be  guided,  except  to  rely  upon 
the  cost  of  a  substitutional  system,  and  apply  that  to 
the  property  of  complainant  as  a  whole.  It  is  altogether 
illogical  to  attempt  to  place  independent  values  upon 
the  various  pieces  of  real  estate  owned  and  used  by  the 
company  by  any  other  method  than  the  rule  obtaining  in 
eminent  domain.  If  the  properties  are  used  and  useful 
in  rendering  the  service  complainant  performs,  then  if 
they  are  to  be  considered  separately,  each  is  useful  to 
the  extent  of  its  value  for  any  and  all  purposes,  unless 
its  inclusion  at  that  price  would  result  in  a  valuation 
that  would  place  an  insupportable  burden  upon  the  con- 
sumers. Not  only  is  no  such  showing  made  here,  but 
the  contrary  is  conclusively  established  by  the  showing 
of  the  city  that  these  lands  should  be  included  as  part 
of  its  system. 

To  say  that  this  property  is  not  to  be  considered  at 
its  value  for  the  most  available  purpose,  is,  in  effect,  to 
say  that  there  is  a  line  beyond  which  it  is  not  useful  to 
the  city,  and  we  submit  that  herein  lies  the  fallacy  of 
the  argument  which  has  been  made.  That  is  to  say,  the 
argument  in  effect  is,  it  is  useful  to  a  certain  extent,  but 
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not  to  the  full  extent.  For  that  line  there  is  no  founda- 
tion in  the  evidence.  The  unqualified  showing — in  fact 
the  entire  showing — is  that  the  property,  as  it  exists,  is 
used  and  useful.  It  being  conceded  that  the  lands  are 
useful,  and  that  they  form  a  necessary  part  of  the  sys- 
tem which  supplies  San  Francisco  with  water,  there  is 
no  escape,  we  submit,  from  the  application  of  the  rule 
which  obtains  in  eminent  domain,  if  the  value  of  this 
property  considered  by  itself  is  to  be  determined,  and 
the  same  is  true  if  the  value  of  the  whole  is  to  be  deter- 
mined by  ascertaining  the  value  of  its  several  parts. 

Defendants  seem  to  have  answered  this  to  their  satis- 
faction at  least  by  the  suggestion  that  one  who  has  de- 
voted his  property  to  the  public  use  of  supplying  water 
may,  whenever  he  tires  of  the  business,  withdraw  his 
grant  by  discontinuing  the  use.  We  think  that  has  been 
fully  answered. 

We  think  the  answer  to  that  suggestion  also  affords  a 
very  complete  answer  to  your  Honor's  line  of  argument. 
In  the  Maine  case,  there  could  have  been  no  objection  to 
the  removal  of  the  500  horse-power  engine,  and  the  sub- 
stitution in  its  place  of  one  generating  100  horse-power, 
but  it  will  not  be  admitted  for  a  moment  that  we  can 
withdraw  any  part  of  the  Lake  Merced  land.  You  say, 
and  in  fact  it  is  admitted  on  all  hands,  that  we  have 
dedicated  all  of  it  to  public  use.  We  cannot  withdraw 
any  of  it,  and  yet  the  opinion  while  declaring  that  the 
land  has  been  dedicated  to  public  use,  and  at  the  same 
time  declaring  that  the  property  has  a  value  far  in 
excess  of  its  value  for  water-shed  purposes,  nevertheless 
denies  us  the  benefit  of  that  excess  value. 


184 


We  start  then,  with  the  law  that  property  which  has 
become  impressed  with  a  public  use  may  not  be  relieved 
from  it,  and  that  the  legislature  shall  not  pass  any  law 
permitting  it  to  be  relieved.  We  have  the  fact,  which 
no  one  questions,  that  this  property  was  acquired  to  be 
used,  that  it  is  used  and  that  it  is  useful  in  the  business 
of  supplying  water  to  San  Francisco.  The  company 
cannot  dispose  of  it,  and  invest  the  proceeds  in  other 
property.  It  forms  a  part  of  its  system,  just  as  much, 
and  to  the  same  extent,  as  does  any  of  its  other  property. 
The  thought  is  not  to  be  tolerated  that  the  law  will  say 
to  us  that  it  is  impressed  with  a  public  use  from  which 
it  cannot  be  relieved;  that  it  is  used  and  useful  in  the 
service  in  which  it  is  employed;  that  it  is  practically 
indispensable  in  affording  protection  to  the  city;  and 
yet  that  its  value  is  to  be  determined  by  some  rule,  hazy, 
uncertain  and  indefinite  at  best,  radically  differing  from 
the  rule  applicable  in  eminent  domain,  which  is  uni- 
versally the  test  when  private  property  is  attempted  to 
be  taken  for  a  public  use. 

It  would  seem  that  a  complete  answer  to  any  sugges- 
tion that  to  allow  the  true  valuation  of  the  Lake  Merced 
lands  would  result  in  the  imposition  of  a  rate  unjust  to 
the  public,  is  supplied  by  the  action  of  the  municipality 
in  proposing  to  acquire  the  so-called  Tuolumne  system, 
under  which  the  burden  upon  the  consumer  and  tax- 
payer would  be  infinitely  greater  than  any  rate  which 
would  result  from  giving  to  this  property  its  actual 
value.  There  is  no  room  here  for  application  of  the  rule 
which  the  supreme  court  of  the  United  States  intimates 
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in  the  Gas  case  might  be  possible  under  the  extraordi- 
nary conditions  suggested  by  it. 

We  feel  justified  in  saying  that  we  have  demonstrated 
that  the  only  measure  by  which  the  value  of  this  prop- 
erty is  to  be  determined  is  the  one  which  would  obtain 
in  a  proceeding  in  eminent  domain.  I  have  no  dispo- 
sition to  travel  outside  the  record,  but  I  assume  the 
court  will  take  notice  of  the  historical  fact  that  for  days 
following  the  great  calamity  of  April,  1906, — and  that 
was  within  one  of  the  fiscal  years  covered  by  this  litiga- 
tion,— the  city  of  San  Francisco  was  entirely  dependent 
upon  the  water  obtainable  from  the  Merced  property. 

I  can  well  imagine  that  at  the  time  the  testimony  of 
complainant's  experts  was  given,  that  in  the  event  of  a 
war,  the  Merced  property  would  be  not  only  valuable, 
but  might  be  indispensable  to  San  Francisco, — it  was 
looked  upon  by  the  representatives  of  the  city  as  the 
drawing  of  a  very  long  bow.  But  who  today,  who  went 
through  the  experience  of  the  calamity  of  1906,  will  have 
the  hardihood  to  say  that  that  property  is  not  worth 
more  as  part  of  a  water  supply  for  San  Francisco, 
whether  it  be  municipally  owned,  or  privately  owned, 
than  any  possible  price  which  might  be  obtained  for  it 
for  any  other  purpose. 

Let  me  stop  a  moment,  if  your  Honor  please :  These 
engineers,  whom  I  quoted  yesterday,  seemed  to  give  com- 
mon sense  reasons  for  the  maintenance  of  Lake  Merced 
as  a  factor  of  safety.  If  Lake  Merced  had  not  been 
there,  and  the  citizens  of  San  Francisco  could  not  have 
relied  upon  it  for  water  following  a  calamity  unequaled 
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in  history,  what  would  they  have  done?  And  yet,  it  is 
suggested  that  these  properties  are  not  to  have  their 
highest  value  for  the  purpose  for  which  they  are  most 
available.  With  the  light  of  that  experience  before  us 
is  it  within  the  possibilities  that  San  Francisco  would 
!et  that  property  go  at  any  price,  or  that  at  any  price  or 
at  any  time  she  would  be  willing  to  have  it  said  that  it  is 
property  out  of  use?  Just  as  it  was  there  in  1906  to  answer 
that  requirement,  so  it  was  there  in  1903  and  1904  and 
1905,  and  yet  we  hear  the  city  of  San  Francisco  in  the 
defense  of  this  action  saying  that  there  is  a  line  to  be 
drawn,  indefinite  and  undefinable,  dividing  that  property 
so  that  its  value  for  water  purposes  will  be  on  the  one 
side  and  its  value  for  commercial  purposes  will  be  upon 
the  other  side. 

We  know  what  present  value  means.  The  value  of 
any  given  piece  of  real  estate  is  the  price  which  other 
real  estate  of  the  same  kind  can  be  had  for,  assuming 
there  is  a  willing  buyer  and  a  willing  seller.  The  law 
knows  no  other  measure  of  value.  When  the  supreme 
court  of  the  United  States  said  that  if  the  property 
which  legally  entered  into  the  consideration  of  the  ques- 
tion of  rates,  had  increased  in  value  since  it  was  ac- 
quired, the  company  was  entitled  to  the  benefit  of  the 
increase,  it  was  considering  the  property  purely,  solely 
and  only,  as  real  estate,  and  in  no  sense  did  it  suggest 
or  hint  that  any  limitation  should  be  placed  upon  it  to 
the  extent  that  it  might  be  less  valuable  in  the  manufac- 
ture of  gas,  than  for  any  other  commercial  or  useful 
purpose.  The  point  had  been  made  below  that  it  was 
not  claimed  that  the  land  was  especially  appropriate  for 
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the  manufacture  of  gas.  Judge  Hough's  reply  was, 
that  the  value  was  to  be  determined  by  an  economic  law, 
and  the  supreme  court  said  in  effect,  if  not  in  words, 
that  he  had  adopted  the  correct  rule. 

Before  leaving  this  subject,  it  may  be  suggested  that 
defendants,  in  their  attempt  to  draw  a  distinction  be- 
tween the  rule  properly  obtaining  here  for  the  ascertain- 
ment of  value,  and  the  rule  in  eminent  domain,  say  that 
in  the  latter  case,  the  property  is  placed  beyond  the 
control  of  the  owner,  and  he  is  therefore  entitled  to  com- 
pensation for  it  as  considered  in  its  most  favorable  light. 
In  view  of  the  law  which  prevents  the  owner  of  property 
which  has  been  devoted  to  the  public  use  of  supplying  a 
municipality  with  water,  from  diverting  it  from  that  use 
to  any  other,  and  which  prevents  him  from  charging 
any  rate  except  that  which  the  municipality  may  pre- 
scribe, it  would  be  interesting  for  counsel  for  the  city 
to  tell  us  to  what  extent  the  control  in  the  one  case 
differs  from  the  other,  so  far  as  the  measure  of  value 
is  concerned.  They  say  on  page  22  of  their  brief  that  in 
eminent  domain  the  property  is  placed  beyond  the  con- 
trol of  the  owner,  and  on  page  24,  in  the  discussion  of 
the  so-called  "public  estate",  that  the  right  to  supply 
water  and  the  control  of  that  right  always  belong  to 
the  public.  They  are  indeed  ingenious  if  they  can  draw 
any  valid  distinction  so  far  as  the  measure  of  value  is 
concerned,  between  taking  from  one  the  control  of  his 
property,  and  taking  from  him  the  right  to  dispose  of 
it,  and  the  right  to  make  any  charge  for  its  use,  in  excess 
of  that  fixed  by  the  public  agency. 
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Let  us  assume  for  argument  that  the  value  of  the 
Lake  Merced  property  is  what  Baldwin  states  it  to  be. 
If  the  company  could  sell  it  for  that  figure,  it  could 
invest  the  proceeds  in  other  property  to  be  used  for 
supplying  San  Francisco  or  some  other  locality  with 
water,  and  thus  obtain  an  income  on  the  proceeds;  or, 
if  it  were  deemed  prudent  to  do  so,  it  might  distribute 
the  proceeds  among  its  stockholders  and  enable  them 
to  obtain  returns  on  the  money.  It  is  entirely  illogical, 
as  well  as  most  unjust,  to  say  that  complainant  must 
continue  to  employ  in  the  service  of  the  public,  property 
which,  but  for  the  public  use  to  which  it  is  devoted,  is 
worth  say  thirteen  million  dollars,  and  yet  contend  that 
the  public  need  only  allow  it  a  return  on  $2,000,000  or 
$2,800,000. 


I  do  not  know  that  I  need  take  up  your  Honor's  time  in 
calling  attention  to  the  qualifications  of  Mr.  Baldwin,  but 
I  will  say  this:  he  shows  himself  by  this  record  to  be  a 
man  exceptionally  well  qualified  to  determine  the  value  of 
real  estate  in  the  City  and  County  of  San  Francisco.  He 
is  a  man  than  whom  no  one  stands  higher  for  integrity 
nor  for  ability  in  the  particular  branch  of  business  which 
he  follows.  He  testifies  in  considerable  detail  with  refer- 
ence to  the  market  value  of  the  property  of  the  company 
in  San  Francisco.  He  was  asked  this  question  at  page 
5765,  Q.  48: 

"But  you  would  say  definitely  that  if  the  company 
would  put  that  property  on  the  market,  referring  to 
the  Lake  Merced  property,  it  could  within  a  reason- 
able time  dispose  of  it  for  the  amount  you  name, 
$13,650,000? 
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"A.     And  leaving  the  reservoir  intact,  yes,  sir. 

"Q.  What  would  you  say  as  to  the  value  of  that 
property  now  compared  to  what  it  was  ten  years 
ago? 

"A.     I  think  it  is  worth  five  times  more,  at  least. 

"Q.  Then  the  unearned  increment  of  the  corpo- 
ration on  that  property  has  been  some  500  per  cent, 
has  it? 

"A.  Ten  million  or  eleven  million,  in  all  proba- 
bility. 

"Q.  Would  you  say  that  the  same  thing  applies 
as  to  that  other  outside  land  north  of  the  lake,  that 
it  has  increased  about  that  much? 

"A.    Yes,  I  think  so." 

Now  I  may  say,  and  I  think  I  am  not  overstating  it, 
that  no  real  estate  expert  except  Mr.  Baldwin  testified 
upon  the  value  of  San  Francisco  property.  Am  I  cor- 
rect in  that,  Mr.  Haven,  that  Mr.  Baldwin's  is  the  only 
testimony  that  was  given  by  a  real  estate  expert  as  to 
price? 

Mr.  Haven.  Except  the  testimony  of  the  two  real 
estate  experts  adopted  by  Mr.  Grunsky,  and  introduced 
under  a  stipulation  which  provided  that  it  should  be  con- 
sidered as  if  coming  from  the  person  from  whom  he  had 
obtained  the  information. 

Mr.  McCutchen.     Oh  no,  that  was  not  the  stipulation. 

Mr.  Haven.  That  is  my  interpretation  of  it.  Mr. 
Schadde  and  Mr.  Sonntag  are  before  the  court  on  those 
matters. 

Mr.  McCutchen.  The  stipulation  was  entered  into 
under  the  following  circumstances:  I  am  reading  from 
page  569  of  the  defendants'  testimony.     Some  objection 
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had  been  made  by  Mr.  Partridge  and  out  of  that  objec- 
tion grew  a  discussion.     Then  the  following  appears : 

' 'Mr.  Partridge.  We  are  prepared  to  enter  into 
that  stipulation. 

"Mr.  Kellogg.  Well,  let  us  have  it  now.  I  am 
not  objecting  to  the  plan  at  all. 

"Mr.  Partridge.  We  can  put  it  in  the  form  of  a 
stipulation  that  neither  side  will  insist  upon  an  ob- 
jection of  that  character. 

' '  Mr.  Kellogg.  It  is  stipulated  that  neither  party 
will  object  to  any  evidence  offered  in  this  case  based 
upon  data  or  information  furnished  by  others  than 
the  witness  himself. 

"Mr.  Partridge.     That  is  agreed  to." 

There  is  no  stipulation,  and  I  challenge  the  produc- 
tion of  it,  that  those  statements  would  have  the  weight 
that  they  would  have,  if  the  witnesses  appeared  upon 
the  stand  and  testified  to  the  fact, — in  other  words  I  take 
it  that  it  was  just  as  if  the  statement  had  been  made 
by  Mr.  Grunsky  that  Mr.  Schadde  had  made  a  certain 
statement  to  him,  and  that  no  objection  had  been  made 
to  it.  That  would  have  been  none  the  less  hearsay 
testimony.  I  do  not  think  that  that  stipulation  can  be 
given  any  such  interpretation  as  that  that  statement 
was  to  have  the  weight  that  it  would  have  had  if  Mr. 
Schadde  had  been  put  upon  the  stand.  I  will  leave  it 
to  your  Honor.  The  fact  nevertheless  is  that  Mr. 
Baldwin  is  the  only  man  who  on  oath  stated  the  value  of 
the  San  Francisco  properties  of  the  company. 
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JUDICIAL  NOTICE  AS  TO  INCREASED  VALUE  OF  REAL  ESTATE 
IN  AND  AROUND  SAN  FRANCISCO. 

Courts,  it  was  said  by  the  Supreme  Court  of  Califor- 
nia, in  Irwin  v.  Phillips,  5  Cal.  146, 

''are  bound  to  take  notice  of  the  political  and  social 
condition  of  the  country  which  they  judicially  rule. ' ' 

I  think  it  may  well  be  said  that  the  knowledge  thus 
assumed  is  not  to  remain  confined  within  the  breast  of 
the  judge  who,  at  the  moment,  used  his  own  eyes  or 
ears;  that  knowledge  belongs  to  the  judges  who  follow 
him  and  who  accept  it  as  something  which,  as  part  of 
the  state's  history,  is  assumed  to  be  known  by  all. 

In  the  case  referred  to,  the  supreme  court  recognized 
that  a  large  part  of  California  was  of  a  mineral  nature; 
that  the  inhabitants  of  the  country  were  engaged  in  the 
pursuit  of  mining,  and  that,  though  they  were  working 
on  lands  which  were  part  of  the  public  domain,  the 
right  of  diverting  streams  in  apparent  disregard  of  the 
common  law  doctrines,  that  their  flow  should  continue 
without  interruption,  had  been  acknowledged  among 
themselves,  had  been  recognized  by  the  legislature,  and 
had  "come  to  be  looked  upon  as  having  the  force  and 
"  effect  of  res  ad  judicata". 

If  this  judicial  recognition,  without  proof,  be  sanc- 
tioned by  the  law, — and  I  submit  that  manifestly  it  is 
so  sanctioned, — we  need  fear  no  successful  objection  be- 
ing made  to  our  suggestion  that  it  is  within  the  power  of 
this  court  to  consider  the  social  condition,  at  the  time  of 
the  annexation  of  California,  of  all  of  that  portion  of  the 
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state  which  was  devoted  to  agricultural  use.  Indeed, 
a  fortiori,  should  this  power  be  recognized,  because  the 
legislative  and  the  judicial  arm  of  the  federal  govern- 
ment first,  by  act  of  congress  recognized,  then,  by  the 
decrees  of  the  courts  adjudged,  this  condition.  It  was 
matter  of  common  knowledge  that  practically  all  agri- 
cultural California  had  been  granted  away  by  Mexico 
to  individuals.  The  rights  of  these  were  protected  by 
the  treaty  of  Guadeloupe  Hidalgo,  and  in  pursuance  of 
this  treaty,  congress  passed  the  act  of  March  3,  1851, 
which  authorized  each  claimant  to  present  and  prove 
before  the  commissioners  appointed  by  the  act,  his 
"  right  or  title  derived  from  the  Spanish  or  Mexican 
"  government",  and  to  have  that  right  finally  deter- 
mined by  the  federal  courts.  It  was  and  is  common 
knowledge  that  the  life  of  the  first  settlers  of  California, 
who  traced  their  origin  to  European  races,  was  spent  in 
purely  pastoral  pursuits,  in  breeding  cattle,  and  selling 
the  hides  and  tallow  derived  from  them.  Dana's  Two 
Years  Before  the  Mast  gives  a  vivid  description  of  the 
days  before  the  conquest.  When  the  American  occupa- 
tion added  California  to  the  federal  union,  one  might 
travel  from  what  is  now  Sonoma  County  to  what  is  now 
San  Diego  County,  passing  all  the  time  over  great 
ranches  which  were  devoted  only  to  cattle,  all  of  which 
were  owned  by  the  heads  of  a  few  Mexican  families.  It 
is  well  known,  as  part  of  California's  history,  that  the 
gold  mines  and  the  lands  near  the  gold  mines  were  by  far 
the  most  valuable  parts  of  the  state  for  a  period  extend- 
ing more  than  ten  years  beyond  the  date  of  the  discov- 
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ery  of  gold.  The  future  of  San  Francisco  itself  was  still 
problematical  in  the  eyes  of  many.  These  great  ranches 
passed  quickly  from  the  ownership  of  the  Mexican 
grantees  into  that  of  the  shrewder  and  more  businesslike 
Americans.  They  went,  generally,  to  pay  mortgage 
moneys.  Those  who  acquired  them  could  not  sell  them 
for  any  great  advance.  Population  was  too  scarce  for 
the  creation  of  a  demand  for  land  and  transportation 
from  the  cities  had  yet  to  be  organized.  The  first  step 
in  the  development  of  the  country  was  the  subdivision 
of  the  great  ranches  in  the  immediate  neighborhood  of 
San  Francisco,  for  purposes  of  country  homes.  These 
subdivisions  constituted  in  themselves  great  holdings, 
such  only  as  men  of  wealth  were  able  to  maintain.  In 
1860,  San  Mateo  County  had  a  number  of  towns  and 
villages,  yet  the  census  shows  that  its  entire  population 
barely  reached  3,000  people.  In  1900  the  population  had 
reached  12,000.  The  Spring  Valley  Water  Company  be- 
gan acquiring  its  lands  in  1858,  when  the  population  of 
San  Francisco  itself  did  not  exceed  56,000.  In  1900,  that 
population  exceeded  340,000.  It  had  grown  to  be  nearly 
seven  times  as  large,  while  San  Mateo  had  grown  to  be 
four  times  as  large.  These  facts,  shown  by  the  census 
of  the  United  States,  the  court  will  judicially  notice. 

It  needs  not  expert  knowledge  to  appreciate  the  fact 
that  the  conditions  of  1858  were  such  as  to  minimize  the 
value  of  lands,  while  those  of  1900  indicated  that  the 
pressure  of  a  greatly  increased  population  had  made 
land  saleable  at  greatly  increased  prices.  Isolation,  by 
reason  of  the  absence  of  railroad  facilities,  in  1858,  stood 
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in  the  way  of  San  Mateo  in  any  effort  to  recruit  its 
population  from  the  city  of  San  Francisco.  In  1900, 
railroads  had  reached  it,  and  it  began  to  furnish  not  the 
wealthy  alone,  but  the  middle  classes,  with  suburban 
homes.  All  of  the  property  of  the  Spring  Valley  Water 
Company  lies  in  the  valleys  bounded  by  the  lines  of  foot- 
hills which  parallel  the  waters  of  the  Bay  of  San  Fran- 
cisco and  on  the  hillsides  themselves.  These  the  judge 
of  the  court  has  himself  seen. 

We  submit  these  facts,  of  which  the  court  may  take 
judicial  notice.  It  is  our  claim  that  the  inevitable  infer- 
ence from  them  will  be  accepted  by  it,  and  that  the  court 
will  notice  that  the  lands  acquired  by  the  water  company 
in  the  fifties,  the  sixties,  the  seventies,  the  eighties,  and 
the  nineties  had,  in  1903,  enormously  appreciated  in 
value. 

As  has  been  said,  the  court  will  take  judicial  notice  of 
the  political  and  social  conditions  of  the  country  which 
it  judicially  rules.  And  for  that  reason,  it  will  take  no- 
tice of  the  great  increase  in  population  of  San  Mateo 
County,  which  began  about  1900,  and  increased  with 
great  rapidity  up  to  July  1,  1903.  It  will  take  notice  that 
within  a  short  distance  of  this  property,  and,  in  fact, 
bordering  upon  it,  towns  that  were  not  in  existence  in 
the  90 's — probably  not  in  1900 — were,  in  1903,  large  and 
thriving  municipalities.  It  will  take  notice  that  the  town 
of  Palo  Alto,  not  dreamt  of  in  1890,  was  a  large  town  in 
1900,  and  still  larger  in  1903.  It  will  take  notice  that  the 
settlement,  beginning  in  the  late  90 's,  of  the  locality 
known  as  Woodside,  which  is  now  cut  up  and  occupied 
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for  suburban  homes,  was,  before  the  90 %  used  almost 
exclusively  for  agricultural  purposes.  It  will  take  notice 
that,  whereas  up  to  the  early  80 's,  before  which  time  a 
very  considerable  and  by  far  the  larger  part  of  com- 
plainant's holdings  in  San  Mateo  County  were  acquired, 
one  could  travel  the  county  road  from  here  to  San  Jose, 
and  see  only  a  dwelling  here  and  there, — those  that  were 
seen  being  the  country  home  of  a  San  Francisco  busi- 
ness man  of  large  wealth,  or  a  ranch  house  upon  a  hold- 
ing of  hundreds  and  sometimes  thousands  of  acres. 
The  same  traveler  traversing  the  same  route  today  will 
find  that  the  country  seat  has  been  subdivided  into  small 
holdings  and  occupied  for  suburban  residential  pur- 
poses; that  the  ranch  house  is  no  longer  to  be  seen,  but 
upon  the  property  on  which  it  was  once  headquarters, 
are  hundreds  of  homes,  occupied  by  those  who  make 
their  livelihood  in  San  Francisco.  There  is  town  after 
town  where  there  were  no  towns  in  the  80 's,  and  the 
spaces  between  those  towns  are  dotted  with  suburban 
homes.  In  short,  what  was  solely  an  agricultural  dis- 
trict in  the  80 's  and  well  into  the  90  's,  is  now  a  district 
of  suburban  residences  and  of  towns  of  no  mean  propor- 
tion.* Similar  changes  in  the  same  time  have  taken 
place  in  the  counties  of  Santa  Clara  and  Alameda. 

Our  purchases  in  San  Francisco  and  in  San  Mateo 
County  began  in  1858,  and  I  doubt  whether,  up  to  the 
year  1900,  a  single  year  passed  when  a  piece  of  real 

*The  census  of  1910  shows  the  population  of  San  Mateo  county 
to  be  26,585.  In  1900  the  population  of  the  same  county  was 
12,094. 
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property  was  not  purchased.  The  important  purchases 
in  San  Mateo  County  were  made,  I  think,  before  the  end 
of  the  80 's.  However,  they  are  all  detailed  in  the  tes- 
timony of  Mr.  Brooks. 

I  have  said  something  of  the  early  conditions  in  San 
Mateo  County.  Your  Honor  knows  in  a  general  way  that 
values  of  real  estate  in  San  Francisco  have  multiplied  and 
multiplied,  time,  time  and  again  since  the  50  's.  You  have 
undoubtedly  read  in  the  history  of  California  that  the 
property  on  Montgomery  Street,  upon  which  the  Russ 
House  was  a  prominent  landmark  for  so  many  years, 
was  bought  for  $32.  It  has  a  frontage  of  275  feet  on 
Montgomery  Street,  and  it  is  a  safe  guess  that  unim- 
proved, it  could  not  today  be  purchased  for  a  million 
dollars.  You  know  enough  of  the  history  of  this  town, 
and  you  are  sufficiently  familiar  with  what  has  gone  on 
in  this  town  to  know  that  the  property  on  which  stands 
the  Palace  Hotel,  was,  as  late  as  the  70 's,  bought  for  a 
price  much  less  than  the  value  of  a  half  of  a  single  front 
foot  of  it  today.  You  have  the  right  to  take  knowledge 
of  existing  geographical  conditions,  and  so,  as  we  think, 
you  have  the  same  right  with  reference  to  similar  con- 
ditions of  the  past.  Immediately  to  the  south  of  the  site 
where  stands  the  building  in  which  is  being  held  the 
court  over  which  you  now  preside,  there  existed,  in  the 
70 's,  a  road  which  was  the  main  thoroughfare  of  com- 
munication between  the  business  part  of  the  town  and 
what  has  been  for  all  time  known  as  the  "Mission". 
The  site  on  which  this  building  stands  was  a  swamp,  and 
the  portion  of  the  Mission  Road  which  passed  along  the 
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edge  of  it  and  which  occupied  a  portion  of  the  swamp 
was  planked. 

When  congress  passed  the  act  for  the  purchase  of 
this  site,  there  was  much  discussion  in  the  public  press 
and  elsewhere,  as  to  the  suitability  of  it  for  the  purpose 
for  which  it  was  intended  to  be  used.  That  discussion 
prompted  the  government  to  sink  prospect  holes  to  as- 
certain whether  a  suitable  foundation  existed  for  the 
proposed  building.  You  know,  in  a  general  way,  that 
the  price  paid  for  it  by  the  government  under  the  provi- 
sions of  an  act  of  congress  was  more  than  a  thousand 
times  as  much  as  it  was  worth  long  after  the  time  when 
the  grantors  of  complainant  began  to  acquire  property 
in  San  Francisco  and  San  Mateo  Counties. 

Mr.  Baldwin  stated  that  in  the  portion  of  San  Fran- 
cisco in  which  the  Lake  Merced  Ranch  is  situated  lands 
had  advanced  in  value  five  hundred  per  cent  in  ten 
years;  and  that  is  quite  in  accord  with  common  knowl- 
edge on  the  subject.  That  testimony  was  called  out  by 
defendants,  and  there  was  no  attempt  to  contradict  or 
qualify  it. 

In  the  early  days,  on  account  of  the  then  very  great 
value  of  money,  there  was  not  much  inducement  to  those 
who  were  fortunate  enough  to  have  it,  to  invest  in  real 
estate.  Real  estate  was  a  drug  on  the  market,  so  to 
speak.  This  is  fully  explained  in  Professor  Plelm's 
article  to  which  I  have  referred. 

Mr.  Schussler  said  that  the  days  were  gone  when  land 
suitable  for  a  water  works  could  be  acquired  on  an  acre- 
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age  basis.  The  defendants,  by  failing  to  point  out  any 
such  lands,  and  by  their  silence  on  the  subject,  admit — 
tacitly  at  any  rate, — that  there  is  no  answer  to  this  sug- 
gestion. In  fact  it  is  but  the  echo  of  what  Grunsky  said, 
time,  time  and  again.  Schussler  also  said  that  to  acquire 
the  lands  of  the  San  Mateo  Water  Works,  the  company 
was  compelled  to  pay  $397,000 ;  that  by  this  purchase  the 
company  acquired  989.7  acres,  and  the  water  rights 
which  that  company  owned,  furnishing  about  300,000 
gallons  per  day.  In  the  account  books  of  the  company, 
the  consideration  was  divided  as  follows:  $1500  an  acre 
for  170  acres  of  reservoir  lands;  $100  an  acre  for  820 
acre?  of  watershed;  and  $60,000  for  a  daily  supply  of 
300,000  gallons,  or  at  the  rate  of  $180,000  per  million 
gallons.  In  addition  to  this  consideration,  the  company 
agreed  to  deliver  perpetually  to  the  grantor,  300,000  gal- 
lons of  water  per  day. 

It  is  only  fair  to  call  the  attention  of  the  court  to  the 
fact  that  this  was  a  purchase  from  a  public  service  cor- 
poration. It  is  the  only  actual  transaction  which  is  any- 
where referred  to  in  the  record  or  to  which  attention  is 
at  all  directed,  which  fixes  a  price  upon  property  used 
for  water  works  purposes  in  the  locality  where  complain- 
ant is  operating.     This  transaction  occurred  in  1879. 

Mr.  Dockweiler  gives  the  actual  cost  of  lands  and 
water  rights  now  in  use  at  $4,995,906.20,  or  to  put  it  in 
round  numbers,  $4,996,000.  Does  your  Honor  believe, 
or  is  it  credible,  that  $4,996,000  invested  in  real  estate 
and  water  rights  at  the  times  when  complainant  and  its 
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grantors  made  their  investments,  has  not  increased  more 
than  100  per  cent,  which  would  be  about  the  ratio  of  in- 
crease, if  Mr.  Grunsky's  figures  are  to  be  taken?  Do  not 
the  conditions  which  have  been  detailed  to  you,  and 
which  you  know  of  your  own  knowledge,  and  of  which 
you  require  no  evidence  whatever,  inevitably  lead  to  the 
conclusion  that  there  is  something  wrong  with  Mr.  Grun- 
sky's method  of  valuation?  Does  it  not  follow  from  the 
common  knowledge  of  which  you  will  take  notice,  that  if 
that  had  been  the  ratio  of  increase  in  value  in  the  City 
of  San  Francisco,  and  in  the  counties  of  San  Mateo, 
Alameda  and  Santa  Clara,  property  values  would  not  be 
one-twentieth  today  what  they  actually  are? 

If,  in  the  outlying  districts  of  San  Francisco,  prop- 
erties advanced  five  hundred  per  cent  within  ten  years 
of  the  time  when  Baldwin  testified,  that  increase  was 
traceable  solely  and  entirely  to  a  demand  created  by  in- 
crease in  population.  You  know  as  conclusively  as  any 
evidence  could  make  the  fact  clear  to  you  that  the  same 
influences  and  to  a  greater  extent,  have  operated  in  San 
Mateo  County,  and  also  in  the  other  counties.  This  the 
census  reports  will  tell.  It  would  be  closing  your  eyes  to 
facts  that  are  patent  to  every  passerby — facts  that  are 
as  well  known  in  this  community  and  in  the  entire  com- 
munity and  in  the  entire  state,  as  that  this  court  exists, 
— for  you  to  find  that  these  properties,  purchased  at  the 
dates  they  were,  are  not  worth  more  than  one  hundred 
per  cent  in  excess  of  the  prices  paid  for  them. 

We  feel  confident  that  we  have  shown  that  the  actual 
cost  of  the  property  to  the  stockholders  of  this  company 
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is  the  figure  reached  by  Mr.  Reynolds,  approximately 
$49,000,000.  It  will  be  taken  for  granted  that  the  value 
of  the  structural  portions  of  our  plant  will  probably  not 
increase,  but  that,  on  the  other  hand,  it  will  depreciate 
and  decrease.  Our  actual  net  investment  is  $49,000,000. 
If  from  that  be  deducted  the  highest  estimate  placed  up- 
on the  cost  of  duplication  of  our  structural  works,  we 
shall  have  a  remainder  of  approximately  $30,000,000. 
If  we  are  ever  to  be  made  whole  on  our  investment,  it 
must  be  by  getting  the  excess  over  the  cost  of  structural 
portions  out  of  real  estate  and  water  rights;  so  that  the 
logic  of  the  situation  is  that  real  estate  and  water  rights 
really  represent,  for  all  practical  purposes,  an  invest- 
ment of  $30,000,000.  No  one  hints  that  they  are  not 
immeasurably  more  valuable  than  their  cost,  and  if  the 
corporation  is  to  be  reimbursed  its  actual  outlay,  it  must 
get  from  the  real  estate  and  water  rights,  the  difference 
between  its  total  actual  investment,  and  the  value  placed 
upon  its  structural  parts.  That  would  represent  an  in- 
crease in  the  value  of  our  real  estate  and  water  rights 
of  about  five  times  their  cost,  whereas  Mr.  Baldwin  tes- 
tified— and  I  think  I  am  warranted  in  saying  that  it 
stands  as  an  admitted  fact  in  the  case — that,  in  the  vicin- 
ity of  the  Lake  Merced  Eancho,  the  increase  has  been 
five  hundred  per  cent  in  ten  years. 

The  cost  of  the  Tuolumne  system,  taking  the  average 
of  Grunsky's  and  Adams'  figures,  is  $48,654,118.25. 
The  average  cost  of  reconstructing  our  structural  parts, 
as  given  by  these  two  witnesses,  is  $15,569,594.50.     Tak- 
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ing  the  smaller  from  the  greater,  we  have  a  difference  of 
$33,084,523.75. 

The  investment  extended  over  a  period  of  45  years. 
The  average  of  the  current  rates  of  interest  prevailing 
during  those  years  is  something  over  ten  per  cent.  If 
we  were  to  add  simple  interest  at  that  rate  for  one-half 
the  time,  which  is  the  rule  adopted  by  engineers  to  deter- 
mine the  period  for  which  interest  during  construction 
should  be  charged,  we  would  have  225  per  cent  of 
$4,996,000  or  $12,491,000  as  the  interest  which,  added  to 
$4,996,000,  the  principal,  would  give  us  $17,487,000. 

Judge  Hough  said  in  the  New  York  Gas  case  that  the 
value  of  real  estate  there  had  increased  more  rapidly 
than  the  population.  We  know  that  in  San  Francisco 
and  all  about  this  bay  it  has  increased  many,  many  fold 
more  rapidly  than  the  population.  Inasmuch  as  we  have 
no  property  with  which  we  can  compare  this;  inasmuch, 
as  the  evidence  shows  that  the  investment  was  dictated 
by  forethought  and  judgment;  and  as  the  evidence 
shows  that  there  is  great  and  pressing  demand  and 
need  for  the  property, — is  there  anything  unfair  in  the 
suggestion  that  we  ought  at  least  to  have  an  increase 
equivalent  to  the  average  rate  of  interest  during  the 
period  the  investments  were  made, — particularly  when 
there  is  no  suggestion  that  it  should  be  compounded!  I 
speak  now  with  reference  to  this  particular  phase  of  the 
question.  But,  according  to  Mr.  Grunsky's  figures,  we 
should  be  content  with  an  increase  of  about  107  per  cent 
on  this  investment,  which  means  an  increase  of  less 
than  4.8  per  cent  per   annum,   simple   interest,   or   an 
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increment  less  than  4.8  per  cent  per  annum.  Assum- 
ing that  the  investment  averaged  about  the  same  amount 
for  each  year,  and  computing  interest  upon  it  for  half 
the  time,  which  would  be  22^2  years,  the  increase  in 
value  on  the  actual  cost  of  this  real  estate  and  these 
water  rights  would  according  to  Grunsky's  figures  be 
much  less  than  five  per  cent  per  annum.  That  is  so  entire- 
ly at  variance  with  our  experience,  with  the  experience 
of  the  community  in  which  these  properties  are  situated, 
with  the  experience  throughout  the  State  of  California, 
that  it  does  not  seem  possible  that  the  court  can  give  it 
its  approval.  No  matter  what  Mr.  Grunsky's  method 
or  bases  of  valuation  may  be,  from  these  facts  it  is  not 
possible  to  get  away.  Upon  the  one  hand  it  is  claimed 
that  this  property  which  cost  $4,996,000  is  most  avail- 
able, most  useful  and  most  valuable  for  the  purpose  for 
whir-h  we  use  it,  and  while  it  seems  to  be  said  that  we 
have  been  exceedingly  fortunate  in  acquiring  all  the 
nearby  sources  of  supply,  it  appears  at  last,  according 
to  Grunsky's  valuation,  that  we  really  have  not  exercised 
much  forethought  and  judgment  after  all,  because  the 
property  for  which  we  paid  $4,996,000  is  only  worth 
today  $9,339,000. 


ACTUAL  INVESTMENT. 

Defendants  freely  admit  that  the  ultimate  result  to 
be  sought  is  the  fair  present  value  of  complainant's 
investment.  I  do  not  think  that  is  put  very  accurately; 
I  think  it  would  be  more  accurate  to  say  that  they  con- 
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tend  that  the  fair  measure  of  value  is  the  complainant's 
actual  investment. 

They  say: 

"Many  facts  may  be  material  evidence  in  the 
determination  of  this  final  result.  The  amount  of 
stock  and  bond  issue,  the  estimated  substitutional 
cost,  the  total  actual  investment  and  previous  pur- 
chase price,  all  have  greater  or  less  weight  accord- 
ing to  the  circumstances  of  the  particular  case." 

And  again,  at  page  61  of  their  brief: 

"In  estimating  the  question  of  the  present  value 
as  well  as  the  reasonable  rate,  the  actual  investment 
is  a  primary  consideration.  All  through  the  cases 
actual  investment  is  given  a  prominent  position,  es- 
pecially in  arriving  at  present  value." 

And  still  quoting  from  their  brief,  page  62 : 

"While  it  is  true  the  courts  have  in  certain  in- 
stances qualified  the  importance  of  the  actual  invest- 
ment in  determining  present  value,  this  qualification 
has  uniformly  been  applied  as  a  limitation  upon  the 
ultimate  result." 

We  do  not  at  all  assent  to  the  correctness  or  soundness 
of  the  second  proposition  stated  in  the  last  quotation, 
and  hope  we  may  be  able  to  convince  the  court  that  it  is 
without  support.  What  we  are  concerned  with  now  is 
the  first  portion  of  the  quotation,  which  deals  with  actual 
investment. 

What,  then,  is  the  actual  investment?  That  is  to  say, 
what  is  the  amount  of  money,  in  principal  and  interest, 
which  has  been  contributed  to  this  corporation  and  its 
grantors  by  their  respective  stockholders? 
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We  do  not  believe,  and  we  desire  to  emphasize  here 
that  we  do  not  concede,  that  the  element  of  cost  is  the 
most  important  factor  in  ascertaining  valne  as  a  basis 
for  rate  regulation;  but,  in  order  that  the  court  may 
have  before  it  all  the  facts  in  each  connection  to  which 
defendants  have  adverted,  we  propose  briefly  to  show 
what  the  real  cost  of  producing  the  present  system  has 
been,  and  the  full  and  actual  expense  which  the  stock- 
holders have  been  forced  to  meet. 

We  shall  later  refer  to  the  amounts  in  cash  which  have 
been  expended  by  this  corporation  in  the  establishment 
of  its  plant.  We  believe  we  are  well  within  the  facts,  as 
demonstrated,  when  we  say  that,  according  to  the  books, 
the  company  has  paid  in  cash  for  the  acquisition  of  its 
properties  certainly  over  $29,000,000,  and  more  probably 
a  sum  close  to,  if  not  exceeding,  $33,000,000.  This  ex- 
penditure represents  only  the  total  cash  outlays  made  at 
various  times.  This  is  broadly  the  record  of  payments 
by  the  corporation.  It  does  not  purport  to,  nor  does  it 
in  fact,  show  what  the  real  burden  was  which  the  cor- 
poration, for  its  stockholders,  many  years  ago  assumed, 
and  under  which  it  has  since  been  laboring. 

We  have  no  desire  to  delay  the  hearing  of  this  case 
by  the  injection  of  an  academic  discussion,  but  defend- 
ants have  so  constantly  and  persistently  reiterated  that 
cost  is  for  our  purposes  the  "be  all  and  end  all"  of  rate 
regulation,  that  we  can  hardly,  even  with  the  present 
unanimity  of  the  authorities,  allow  the  proposition  to 
go  unchallenged.  With  this  in  view,  we  shall  endeavor 
to  show  just  what  the  plant  of  the  Spring  Valley  Water 
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Company  has  cost.  Economists  have  for  years  dissented 
among  themselves  as  to  what  the  definition  of  the  word 
"cost"  shall  be.  To  follow  them  through  the  mazes  of 
this  technical  discussion  would  be  futile  here,  as  at  best 
the  statement  of  abstract  theories.  All  authorities  agree, 
and  reason  and  common  experience  support  the  proposi- 
tion that  there  are,  from  the  standpoint  of  the  buyer, 
two  costs  in  the  establishment  of  any  commercial  under- 
taking;— the  one  properly  and  generally  termed  "primal 
cost"  or  "prime  cost",  and  the  latter  perhaps  most 
often  designated  as  "actual"  or  "real"  cost  of  pro- 
duction. 

As  is  said  by  Mr.  Marshall,  Professor  of  Political 
Economy  at  Cambridge,  England,  in  his  Principles  of 
Economics,  page  434 : 

"When  investing  his  capital  in  providing  the 
means  of  carrying  on  an  undertaking,  the  business 
man  looks  to  being  recouped  by  the  price  obtained 
for  its  various  products;  and  he  expects  to  be  able 
under  normal  conditions  to  charge  for  each  of  them 
a  sufficient  price;  that  is,  one  which  will  not  only 
cover  the  special,  direct  or  prime  cost,  but  also  bear 
its  proper  share  of  the  general  expenses  of  the  busi- 
ness ;  and  these  we  may  call  its  supplementary  cost. 
These  two  elements  together  make  its  total  cost." 

And  we  quote  Dr.   Hadley,  of  Yale,   on  Economics, 

page  123,  as  follows : 

"The  amount  of  capital  *  *  *  sacrificed  in 
the  hope  of  its  replacement  and  increase  is  known 
as  cost  of  production." 

Bohm-Bawerk,  in  the  work  from  which  we  have  here- 
tofore quoted,  pp.  296-7,  says: 
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"According  to  our  conception  interest  is  a  com- 
plementary part  of  the  price  payable  for  a  sum  of 
present  goods  in  future  goods.  It  is  a  part-equiva- 
lent of  the  'principal'  lent.  In  itself  there  would 
be  nothing  to  prevent  this  part-equivalent  being  paid 
along  with  the  bulk  of  the  price;  in  other  words, 
interest  and  'principal'  might  be  put  together  in 
one  single  payment  at  the  end  of  the  whole  loan 
transaction.  Reasons  of  practical  convenience  have, 
however,  made  it  the  general  rule  that,  in  loans 
made  for  any  considerable  length  of  time,  the  pre- 
mium should  be  paid  separately,  and  in  rates  gradu- 
ated according  to  time, — monthly,  half-yearly,  yearly, 
etc.  With  the  essential  nature  of  interest  this 
method  of  payment  has  nothing  to  do;  it  may,  in- 
deed, be  expressly  provided  otherwise  by  the  loan 
contract.  But  quite  possibly  it  is  the  case  that 
this  custom,  which  practically  has  prevailed  from 
time  immemorial,  of  separating  the  payment  of  in- 
terest from  the  payment  of  principal,  has  assisted, — 
perhaps,  even  directly  caused, — the  popular  opinion 
that  the  principal  sum  paid  back  is,  but  itself,  the 
equivalent  of  the  sum  originally  given,  and  that 
interest  is  a  thing  by  itself,  an  equivalent  for  an- 
other and  separate  something. 

"Now  and  then  a  loan  may  be  granted  without 
interest;  but  the  reason  of  this  is  seldom  or  never 
that  the  market  price  of  present  goods,  as  against 
future  goods,  is  so  favorable  to  the  latter,  that,  in 
the  general  loan  market,  they  can  purchase  an  equal 
amount  of  present  goods  without  premium.  Almost 
invariably  these  are  cases  where  the  lender  dis- 
penses with  the  payment  of  premium  on  some  spe- 
cial personal  ground,  such  as  friendship,  charity, 
humanity,  class  obligation,  and  so  on.  It  has  been 
usual  to  conceive  of  the  loan  without  interest  as  a 
gift  of  the  temporary  'use'  of  the  thing  lent." 

And  in  a  note,  he  says: 

"A  loan  without  interest  is  a  gift  of  the  use  of 
so  much  capital." 
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Continuing,  he  says: 

"Our  theory,  of  course,  demands  another  concep- 
tion. We  put  this  kind  of  loan  simply  among  cases 
where  a  man,  from  some  personal  motive,  parts  with 
his  commodity  under  the  market  price.  We  say  it 
is  the  same  thing  as  where  a  manufacturer  gives 
personal  friends  at  the  cost  price,  say,  of  4  shillings, 
the  article  which  he  can  sell  anywhere  at  the  general 
market  price  of  5  shillings." 

The  primal  cost  is,  in  the  simple  instance,  the  amount 
actually  paid.  If  we  suppose  that  A  is  building  a  man- 
ufacturing plant,  the  cost  to  him  is  popularly  considered 
to  be  the  $100,000  he  pays  for  it,  and  this  popular  suppo- 
sition may,  in  fact,  be  the  case.  If  the  want  which  the 
supplies  of  this  plant  are  to  fill  is  insistent,  and  the 
executive  ability  demanded  is  intelligently  supplied,  the 
business  may  be  a  paying  one  from  its  inception,  and 
the  investment  from  the  start  remunerative.  But,  in 
the  case  of  large  enterprises,  such  a  result  is  the  excep- 
tion. It  is  the  rule  of  experience  that  for  the  early 
period  of  the  existence  of  a  business,  no  return  is  to  be 
expected,  nor  is  this  a  peculiar  characteristic  of  cor- 
porate activities.  If  a  man  undertakes  to  build  a  house, 
or  write  a  book,  or  engage  in  many  of  the  customary 
pursuits  of  life,  the  compensation  is  to  be  received  in 
the  future — in  fact,  it  is  rarely  a  present  exchange. 

We  quote  again  from  Marshall,  page  430-432,  as  fol- 
lows: 

"Let  us  then  take  the  case  of  a  man  who  builds 
a  house  for  himself  on  land  and  of  materials,  which 
nature  supplies  gratis;  and  who  makes  his  imple- 
ments as  he  goes,  the  labour  of  making  them  being 
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counted  as  part  of  the  labour  of  building  the  house. 
He  would  have  to  estimate  the  efforts  required  for 
building  on  any  proposed  plan;  and  to  allow  almost 
instinctively  an  amount  increasing  in  geometrical 
proportion  (a  sort  of  compound  interest)  for  the 
period  that  would  elapse  between  each  effort  and 
the  time  when  the  house  would  be  ready  for  his 
use.  The  utility  of  the  house  to  him  when  finished 
would  have  to  compensate  him  not  only  for  the 
efforts,  but  for  the  waitings." 

And  he  elaborates  that  idea  in  the  following  explana- 
tion: 

"For  he  might  have  applied  these  efforts,  or 
efforts  equivalent  to  them,  to  producing  immediate 
gratifications;  and  if  he  deliberately  chose  the  de- 
ferred gratifications,  it  would  be  because,  even 
after  allowing  for  the  disadvantages  of  waiting,  he 
regarded  them  as  outweighing  the  earlier  gratifica- 
tions which  he  could  have  substituted  for  them. 
The  motive  force  then  tending  to  deter  him  from 
building  the  house  would  be  his  estimate  of  the 
aggregate  of  these  efforts,  the  evil  or  discommodity 
of  each  being  increased  in  geometrical  proportion 
(a  sort  of  compound  interest)  according  to  the 
corresponding  interval  of  waiting.  The  motive  on 
the  other  hand  impelling  him  to  build  it,  would  be 
expectation  of  the  satisfaction  which  he  would  have 
from  the  house  when  completed;  and  that  again 
might  be  resolved  into  the  aggregate  of  many  pleas- 
ures more  or  less  remote,  and  more  or  less  certain, 
which  he  expected  to  derive  from  its  use." 

And  Mr.  Marshall  further  says: 

"This  illustration  may  serve  to  keep  before  us 
the  way  in  which  the  efforts  and  sacrifices  which 
are  the  real  cost  of  production  of  a  thing,  underlie 
the  expenses  which  are  its  money  cost.  But,  as 
has  just  been  remarked,  the  modern  business  man 
commonly  takes  the  payments  which  he  has  to  make, 
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whether  for  wages  or  raw  materials,  as  he  finds 
them;  without  staying  to  inquire  how  far  they  are 
an  accurate  measure  of  the  efforts  and  sacrifices 
to  which  they  correspond.  His  expenditure  is  gen- 
erally made  piecemeal;  and  the  longer  he  expects 
to  wait  for  the  fruit  of  any  outlay,  the  richer 
must  that  fruit  be  in  order  to  compensate  him.  The 
anticipated  fruits  may  not  be  certain;  and  in  that 
case  he  will  have  to  allow  for  the  risk  of  failure. 
After  making  that  allowance  the  fruit  of  the  outlay 
must  be  expected  to  exceed  the  outlay  itself  by  an 
amount  which,  independently  of  his  own  remunera- 
tion, increases  at  compound  interest  in  proportion 
to  the  time  of  waiting." 

And  again  he  says  in  a  note  at  page  432: 

"We  may,  if  we  choose,  regard  the  price  of  the 
business  undertaker's  own  works  as  part  of  the 
original  outlay,  and  reckon  compound  interest  on 
it  together  with  the  rest.  Or  we  might  substitute 
for  compound  interest  a  sort  of  'compound  profit'." 

We  also  quote  from  the  same  work  as  follows: 

"For  brevity  we  may  speak  of  any  element  of 
outlay  (allowance  being  made  for  the  remuneration 
of  the  undertaker  himself)  when  increased  by  com- 
pound interest  in  this  way,  as  accumulated;  just  as 
we  use  the  term  discounted  to  represent  the  present 
value  of  a  distant  pleasure", — 

and  when  I  come  to  it  later  on  I  will  show  your  Honor 
an  illustration  from  defendants'  argument  as  apropos 
of  this  statement  as  could  possibly  be  found. 

"Each  element  of  outlay  has  then  to  be  accumu- 
lated for  the  time  which  will  elapse  between  its 
being  incurred  and  its  bearing  fruit;  and  the  aggre- 
gate of  these  accumulated  elements  is  the  total  out- 
lay involved  in  the  enterprise. 
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"If  the  enterprise  were,  say,  to  dig  out  a  dock- 
basin  on  a  contract,  the  payment  for  which  would 
be  made  without  fail  when  the  work  was  finished; 
and  if  the  plant  used  in  the  work  might  be  taken  to 
be  worn  out  in  the  process,  and  valueless  at  the  end 
of  it;  then  the  enterprise  would  be  just  remuner- 
ative if  this  aggregate  of  outlays  accumulated  up  to 
the  period  of  payment  were  just  equal  to  that  pay- 
ment. 

"But,  as  a  rule,  the  proceeds  of  the  sales  come 
in  gradually;  and  we  must  suppose  a  balance-sheet 
struck,  looking  both  backwards  and  forwards.  Look- 
ing backwards  we  should  sum  up  the  net  outlays, 
and  add  in  accumulated  compound  interest  on  each 
element  of  outlay." 

Men  who  work  for  the  future  do  so  in  the  expectation 
that  their  rewards  will  be  commensurately  greater  be- 
cause of  what  is  termed  "the  period  of  abstinence"; 
and  unless  expectation  materializes  the  investment  is 
not  a  paying  one. 

To  quote  again  from  Marshall,  page  312,  he  says: 

"And  human  nature  being  what  it  is,  we  are  jus- 
tified in  speaking  of  the  interest  on  capital  as  the 
reward  of  the  sacrifice  involved  in  the  waiting  for 
the  enjoyment  of  material  resources,  because  few 
people  would  save  much  without  reward ;  just  as  we 
speak  of  wages  as  the  reward  of  labour,  because  few 
people  would  work  hard  without  reward." 

A  concrete  example  will  illustrate  the  case.  A  capi- 
talist advances  $1,000  for  the  establishment  of  a  cer- 
tain enterprise,  during  which  the  average  rate  of  return 
is  six  per  cent.  If  he  is  the  exceptional  investor  referred 
to  above,  he  will  receive  as  earning  of  his  $1,000  for  its 
first  year,  $60.     Let  us  suppose  that  he  is  not,  however, 
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so  fortunate,  but  that  for  five  years  he  receives  no  re- 
turns whatever  upon  the  money  advanced.  What,  then, 
is  the  cost  to  him  at  the  end  of  the  period?  What  is 
his  investment?  What  has  been  the  measure  of  his 
abstinence?  To  what  extent  has  he  been  deprived  of 
the  ordinary  incidents  of  property?  The  business  man 
and  the  economist  must  alike  answer  that  his  loss  is 
interest  during  the  period  which  the  proper  establish- 
ment of  his  business  necessitated. 

And  quoting  again  from  Dr.  Hadley,  page  273,  as 
follows : 

"The  thing  which  is  offered  by  the  borrowers  in 
exchange  for  loanable  capital,  and  which  equalizes 
the  supply  and  demand  of  such  capital,  is  a  rate 
of  income.  The  interest  transaction  is  an  exchange 
of  income  for  capital.  The  rate  of  interest  is  the 
amount  of  income  per  year  which  the  owner  of 
capital  deems  an  adequate  consideration  to  induce 
him  to  part  with  the  capital." 

It  is  important  to  see  that  this  is,  in  theory,  not  the 
securing  of  gain,  but  the  prevention  of  loss ;  for  interest 
is  as  much  an  affirmative  property  right  as  the  principal 
out  of  which  it  grows.  And  again  quoting  from  Dr. 
Hadley — and  I  need  not  stop  here  to  tell  your  Honor 
Dr.  Hadley 's  standing  in  the  world  of  economics;  I  need 
not  stand  here  and  tell  you  of  his  appointments  to  posi- 
tions by  the  President  of  the  United  States  where  the 
most  acute  knowledge  upon  that  subject  is  necessary. 

Referring  to  page  267  of  his  book  on  Economics,  we 
find  the  following: 
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"If  the  prevailing  rate  of  interest  on  good  se- 
curity in  a  certain  market  is  five  per  cent.,  and  a 
concern  with  an  invested  capital  of  a  hundred  thou- 
sand dollars  shows  a  gross  profit  of  eight  thou- 
sand dollars  in  the  course  of  a  year,  we  consider 
five  thousand  dollars  as  interest  on  the  capital  in- 
vested, and  the  other  three  thousand  as  surplus 
gain.  If  this  surplus  is  due  to  excellence  of  loca- 
tion we  call  it  economic  rent;  if  it  is  due  to  superi- 
ority of  management  we  call  it  net  profit.  We  thus 
separate  the  gross  profits  into  three  elements: 

"(1)     A  payment  for  capital  known  as  interest. 

11  (2)     A  payment  for  location  known  as  rent. 

"  (3)     A  payment  for  skill  known  as  net  profit. 

"These  distinctions  are  clear  and  important." 

And  quoting  again  from  Professor  Marshall  in  his 
book  on  Principles  of  Economics,  at  pages  149  and  392, 
respectively : 

"When  a  man  is  engaged  in  business,  his  profits 
for  the  year  are  the  excess  of  his  receipts  from  his 
business  during  the  year  over  his  outlay  for  his 
business;  the  difference  between  the  value  of  his 
stock  and  plant  at  the  end  and  at  the  beginning  of 
the  year  being  taken  as  part  of  his  receipts  or  as 
part  of  his  outlay,  according  as  there  has  been  an 
increase  or  decrease  of  value.  What  remains  of 
his  profits  after  deducting  interest  on  his  capital 
at  the  current  rate  (allowing,  where  necessary,  for 
insurance)  may  be  called  his  earnings  of  under- 
taking or  management." 

"Finally,  we  may  regard  this  supply  price  of 
business  ability  in  command  of  capital  as  composed 
of  three  elements.  The  first  is  the  supply  price  of 
capital;  the  second  is  the  supply  price  of  business 
ability  and  energy;  and  the  third  is  the  supply 
price  of  that  organization  by  which  the  appropriate 
business  ability  and  the  requisite  capital  are  brought 
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together.  We  have  called  the  price  of  the  first  of 
these  three  elements  interest;  we  may  call  the  price 
of  the  second  taken  by  itself  net  earnings  of  man- 
agement, and  that  of  the  second  and  third,  taken 
together,  gross  earnings  of  management." 

And  if  within  a  reasonable  time  after  the  business  is 
established  this  loss  has  not  been  redeemed,  the  venture 
has  been  a  losing  one,  and  the  cost  is  the  amount  in- 
vested, with  losses  added. 

In  our  supposed  case,  the  cost  of  $1,000  in  1860  rep- 
resents, in  1865,  a  cost  of  $1,338.22,  upon  which  returns 
must  be  had.  If  such  returns  do  not  materialize,  the 
corporation  is  still  sustaining  losses,  and  the  cost  of  its 
undertaking  to  it  is  increasing. 

In  other  words,  the  cost  to  an  investor  does  not  end 
with  his  capital  contribution. 

Unless  our  theory  is  followed,  we  find  ourselves  in  the 
anomalous  situation  that  the  time  at  which  returns  are 
made  is  immaterial;  and  this  is  defendants'  contention 
in  their  argument  and  Table  1.  It  is  therein  claimed 
that  if  the  returns  to  the  corporation  added  together 
equal  in  total  amount  the  sum  which  would  annually 
have  been  received,  had  the  principal  been  invested  in 
savings  banks,  there  is  no  cause  for  complaint  on  the 
part  of  the  company.  Aside  from  the  objection  that 
savings  bank  or  loan  rates  are  not  an  adequate  return 
for  the  courage  this  undertaking  demanded,  the  table 
involves  the  further  unfairness  that  it  makes  no  allow- 
ance for  the  time  that  such  payments  are  made.  It 
must  be  taken  to  assert  that  if  a  man  invests  money  in 
1860  it  is  a  matter  of  indifference  to  him,  so  far  as  the 


214 


cost  of  his  efforts  is  concerned,  whether  he  receives  an 
income  in  1861  or  in  1900. 

That  that  position  is  untenable  does  not  require  proof. 

The  only  objection,  on  the  other  hand,  which  can  be 
raised  to  our  reasoning  is  that  it  presupposes  that  the 
investment,  if  made  in  other  channels,  would  have  re- 
turned the  average  rate  of  income,  which  might  not  be 
the  case.  As  an  actual  fact,  this  would  make  no  differ- 
ence; for  if  such  had  been  the  case,  a  failure  to  obtain 
a  return  would  still  be  the  loss  sustained  and  would 
simply  be  illustrative  of  another  method  by  which  the 
same  result  might  have  been  reached.  That  it  would 
be  none  the  less  loss  or  cost  is  apparent.  We  are  there- 
fore compelled  to  this  result,  that  the  average  interest 
return  is  a  right  of  property;  it  is  not  profit;  it  is  a 
part  of  our  property  system.  If  such  interest  is  not 
recovered,  the  investment  is,  to  that  extent,  a  loss,  and 
therefore  as  to  a  contributor  represents  cost. 

It  was  with  this  idea  that  Mr.  Reynolds'  exhibit  was 
made.  It  shows  a  total  cost  or  investment  to  the  cor- 
poration of  about  fifty  million  dollars.  As  we  stated 
at  the  outset,  we  believe  that  actual  investment  is  a 
guide  to  be  neither  blindly  nor  absolutely  followed;  but 
if,  in  this  case,  defendants  see  fit  to  insist  upon  the 
adoption  of  the  cost  principle,  they  must  accept  it  as  it 
is,  and  acknowledge  the  whole  cost  as  it  has  been  borne 
by  stockholders. 

While  I  am  on  the  subject  of  investment,  and  in  order 
that  we  may  know  from  the  standpoint  of  defendants 
just  what  investment  means,  I  will  read  a  sentence  from 
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the  testimony  of  Mr.  Dockweiler,  consulting  engineer  to 
the  city  attorney  of  the  city  and  county  of  San  Fran- 
cisco.    He  says: 

"The   city   must  consider   the  water   company's 
investment  the  same  as  its  own." 

The  acquisition  and  construction  of  this  system  began 
in  1858,  in  which  year  the  stockholders  of  the  then  cor- 
poration invested  $185,000.  In  1859  they  invested  $221,- 
825.  During  each  of  the  following  years  they  made 
investments,  the  lowest  of  which  was  something  over 
$250,000,  and  the  largest  something  over  $500,000,  until, 
in  the  year  1865,  their  total  investment,  exclusive  of 
profits  that  remained  in  the  business,  was  $2,547,575. 
In  the  year  1868  they  contributed  $1,160,000,  making, 
with  previous  contributions,  a  total  of  $3,501,825.96. 
During  those  years,  they  accumulated  profits  which  re- 
mained in  the  business,  but  with  those  we  do  not  deal 
for  the  purpose  of  determining  their  net  investment. 
These  profits  amounted  in  the  aggregate,  in  1879,  to 
$3,991,228.70.  From  1880  to  1903,  the  stockholders,  out 
of  their  pockets,  contributed  sufficient  additional  capital 
to  amount,  in  the  aggregate,  with  the  $3,501,825.96 
to  which  I  have  heretofore  called  attention,  to  $9,177,- 
496.82.  From  1858  to  1903,  current  interest  rates  ranged 
from  24  per  cent  to  5y2  per  cent  per  annum.  I  would 
be  more  correct  if  I  said  from  30  per  cent  to  5%.  The 
first  dividend  received  by  the  stockholders  was  paid  in 
1863  and  amounted  to  $18,000.  The  second  was  paid 
in  1864  and  amounted  to  $59,980.  The  third  was  paid 
in  1865  and  amounted  to  $10,000.  From  1865  to  1903, 
dividends  were  paid  annually. 
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The  total  dividends  paid  between  the  starting  of  the 
enterprise  in  1858  to  and  including  the  year  1903  were 
$22,450,313.25.  All  of  the  figures  which  I  have  enumer- 
ated are  admitted  by  defendants  to  be  correct.  As  will 
be  seen  from  this  statement,  during  the  years  when  cur- 
rent interest  rates  were  the  highest,  no  returns  what- 
ever were  received  by  the  stockholders  and  the  amount 
received  by  them  up  to  and  including  the  1st  of  January, 
1865,  or  for  seven  years  from  the  beginning  of  the  in- 
vestment, was  $87,980. 

On  page  165  of  defendants '  brief,  they  say : 

"Mr.  Eeynolds  gave  an  investment  value  for  the 
works  of  complainant  of  $50,513,722.98.  This  he 
arrived  at  by  adding  interest  on  the  first  of  each 
year  at  the  rates  given  by  Mr.  Wright,  the  statis- 
tician, at  pages  3383-4  of  testimony", — and,  by  the 
way,  they  were  current  rates,  and  the  correctness 
of  Mr.  Wright's  statement  was  never  questioned, 
"and  deducting  dividends  paid  with  interest  calcu- 
lated thereon  at  the  same  rates  up  to  the  first  of 
each  year." 

The  exhibit  upon  which  Mr.  Eeynolds  made  the  com- 
putation is  numbered  104,  and  was  referred  to  at  page 
4622  of  his  testimony.  The  only  important  criticism 
defendants  make  of  Mr.  Reynolds'  figures  is  that  the 
computation  is  brought  up  to  January  1,  1905,  whereas 
all  of  the  defendants'  computations  and  estimates  are 
as  of  January  1,  1904.  So  far  as  the  figures  used,  and 
the  results  adduced,  by  Reynolds  are  concerned — that  is 
to  say,  in  this  particular  exhibit — there  is  no  other  seri- 
ous criticism  by  defendants  than  the  one  to  which  we 
have  called  attention,  except  that  they  do  say  that  it  is 
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evident  that  the  large  difference  between  the  interest  as 
calculated  by  Mr.  Reynolds,  and  the  dividends  added  to 
the  capital  each  year,  must  enormously  inflate  the  in- 
vestment account.     The  so-called  inflation  of  the  invest- 
ment account  is  not  due,  however,  to  any  false  or  unre- 
liable figures  used  by  Mr.  Reynolds  in  the  computation, 
is  not  due  to  his  having  taken  more  than  the  actual 
investments,  is  not  due  to  his  having  used  other  than 
the  current  rates  of  interest,  nor  does  it  become  an  in- 
flated investment  account,  simply  because  defendants  say 
so.     This  investment  account,  so-called,  is  prepared  upon 
absolutely  scientific  principles.     The  defendants  cannot 
point  out  any  flaw  or  mistake  in  it.     They  cannot  sug- 
gest any  correct  plan  for  the  ascertainment  of  the  fact 
by  the  use  of  any  other  method.     It  would  be  fair  to 
argue,  say  they,  that,  if  the  stockholders  of  the  company 
received  dividends  as  high  as  they  would  have  received 
if  their  money  had  been  lodged  in  savings  banks   or 
loaned  at  the  same  rates  of  interest  which  the  company 
itself  paid,  they  would  be  well  treated.     That  is  not  the 
proposition  upon  which  defendants  started.     That  is  not 
the  proposition  with  which  they  began.     That  is  not  the 
rule  of  value  for  which  they  contended.     They  said,  un- 
equivocally, that  "in  estimating  the  question  of  the  pres- 
"  ent  value  as  well  as  the  reasonable  rate,  the  actual 
"  investment    is    a    primary    consideration";    and    Mr. 
Dockweiler  echoed  them  when  he  said,  "The  city  must 
"  consider  the  Water  Company's  investment  the  same 
"  as  its  own".     They  say  that  it  is  at  once  evident  that 
the  large  difference  between  the  interest  as  calculated 
by  Reynolds   and  the  dividends   added   to   the   capital 
each  year,  must  enormously  inflate  the  investment.     If 
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the  interest  was  correctly  computed,  and  computed  at 
proper  rates,  and  the  result  was  to  enormously  inflate 
the  investment,  why  should  it  not  have  been  inflated? 
Whether  enormously  inflated  or  not,  it  is  the  actual 
investment — nothing  more  and  nothing  less.  And  if 
that  is  the  only  criticism  which  defendants  can  make 
regarding  the  showing  by  Mr.  Keynolds,  they  would 
better  make  none  at  all  or  retire  absolutely  from  their 
contention  that  "in  estimating  the  question  of  the  pres- 
"  ent  value  as  well  as  the  reasonable  rate,  the  actual 
"  investment  is  a  primary  consideration";  and  Mr. 
Dockweiler  would  better  withdraw  from  the  doctrine 
announced  by  him  that  "the  city  must  consider  the 
"  Water  Company's  investment  the  same  as  its  own". 

I  would  like  to  explain  "Complainant's  exhibit  104" 
to  your  Honor.  Your  Honor  will  notice  that  the  witness 
Keynolds  begins  with  the  year  1858,  the  first  entry  being 
$50,000  for  one  hundred  fully  paid  shares  of  stock  to 
Bensley;  and  $135,000  for  assessments  paid  by  Bensley, 
Von  Schmidt  and  Chabot,  the  total  making  $185,000;  to 
that  he  adds  interest  at  30  per  cent,  which  was  shown 
by  Mr.  Wright  to  be  the  current  rate  for  that  year. 
There  were  no  dividends  paid  in  that  period.  So  he 
brings  that  total  down  as  new  principal.  He  then  takes 
the  contributions  in  cash  during  the  year  1859  and,  add- 
ing that  to  his  former  principal,  adds  interest  on  that 
at  the  current  rate.  And  so  on  until  we  reach  the  first 
dividend.  When  a  dividend  is  paid  he  charges  that  on 
the  opposite  side;  he  calculates  interest  on  that  for  the 
portion  of  the  year  during  which  interest  should  be  cal- 
culated at  the  same  rate  of  interest  as  he  has  calculated 
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on  the  items  on  the  debit  side  of  the  account.  He  pur- 
sues that  from  1858  to  1903,  or  as  counsel  has  said,  to 
1905,  deducting  dividends  as  they  were  paid,  with  the 
proper  interest  upon  them,  calculated  at  the  current  rate, 
that  is,  the  same  rate  at  which  he  calculates  interest  on 
the  investment,  and  arrives  at  the  result  that  the  actual 
investment  is  forty-nine  million  and  some  odd  dollars. 

There  is  a  mild  suggestion  on  page  168  of  defendants' 
brief  that  Mr.  Keynolds  should  have  included  the  undi- 
vided profits,  which,  as  I  have  heretofore  said,  aggre- 
gated in  1879  $3,991,228.70 ;  that  is,  should  have  included 
those  undivided  profits  as  dividends  paid  to  the  stock- 
holders. 

They  say  the  correct  method  would  have  been  to  add 
such  profits  at  the  end  of  each  year  to  the  stockholders' 
accounts;  that  the  profits  earned  during  the  year,  al- 
though not  paid  as  dividends,  but  reinvested  in  the  plant, 
are  to  be  considered  as  if  they  had  been  distributed  in 
dividends  during  the  year  they  were  earned.  And  I 
may  stop  here  a  moment  to  say,  by  way  of  parenthesis, 
that  they  do  not  tell  us  what  would  have  been  done  with 
the  profits  if  the  company  happened  to  make  a  loss  later 
on  large  enough  to  consume  all  of  the  profits. 

They  also  say  that  the  total  profit  realized  during  any 
given  year  is  the  sum  of  the  amount  drawn  by  the  stock- 
holders in  dividends  plus  the  amount  which  might  have 
been  distributed  in  dividends  but  which  was  retained  by 
the  company  and  reinvested  in  the  properties ;  and  that, 
if  the  capital  investment  is  regarded  as  being  increased 
each  year  by  the  undivided  profits  reinvested,  it  is  evi- 
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dent  that  such  profits  must  also  be  considered  as  a  part 
of  the  earnings  produced  by  the  total  investment. 

Are  we  to  understand  by  this  that  Mr.  Reynolds,  in 
order  to  determine  the  actual  investment,  should  have 
deducted  from  the  principal  derived  by  him  at  the  first 
of  a  given  year  the  profits  made  during  the  preceding 
year  but  not  distributed  to  the  stockholders?  That  is, 
of  course,  what  the  suggestion  of  the  defendants  does 
mean,  although  it  does  not  quite  say  it.  A  more  un- 
sound and  illogical  proposition  was  never  uttered.  These 
undivided  profits — because  the  very  fact  that  they  are 
undivided  implies  that  they  were  not  distributed — belong 
to  the  corporation.  They  do  not  in  any  sense  belong  to 
the  stockholders.  The  stockholders  never  received  them 
and  never  had  any  control  over  them.  The  undivided 
profits,  for  the  purpose  of  determining  the  actual  invest- 
ment, are  an  absolutely  false  quantity.  They  have  noth- 
ing whatever  to  do  with  that  phase  of  the  question.  The 
divided  profits — the  dividends — do,  of  course,  play  an 
important  part  in  determining  what  the  actual  invest- 
ment is,  and  there  is  not  even  a  suggestion  that  Mr. 
Reynolds  has  not  deducted  in  its  proper  place,  and  at 
the  proper  time  and  with  the  proper  rate  of  interest, 
every  dividend  declared  and  paid. 

What  would  counsel  have  you  understand  from  their 
contention?  That  we  have  received  in  coin  $22,000,000, 
and  that  we  have  really  received  $3,000,000  more  which 
has  never  come  to  us  from  the  corporation.  That  is  the 
logic  of  the  argument. 

The  only  comfort  defendants  seem  to  have  been  able 
to  obtain  on  this  subject,  and  if  they  can  get  a  great 
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deal  from  that  they  are  easily  comforted,  was  from  a 
part  of  the  cross-examination  of  Mr.  Reynolds,  who  was 
not  a  lawyer.     He  was  asked: 

"XQ.  55.  If  you  take  the  amount  of  capital  that 
a  man  has  invested  in  this  corporation  in  any  one 
year,  say  1880,  or  any  other  year,  what  would  be 
the  amount  of  his  profit  on  the  amount  that  he  has 
invested  in  that  year?" 

I  apprehend  that  your  Honor  would  be  better  able  to 
answer  that  question  than  Mr.  Reynolds  was ;  but  we  will 
give  you  the  answer  that  Mr.  Reynolds  made  because  it 
seems  to  afford  a  great  deal  of  comfort  to  the  defend- 
ants.    This  is  the  answer: 

"It  would  be  the  amount  of  his  capital  plus  his 
earned  and  undivided  dividends." 

And  again: 

"XQ.  56.  Then  the  amount  of  profit  that  a  man 
makes  each  year  is  that  which  he  receives  in  divi- 
dends plus  the  undivided  profits'? 

"A.     Yes,  sir. 

"XQ.  57.     Which  goes  into  the  works? 

"A.    Yes,  sir." 

Then  he  was  asked: 

"XQ.  58.  Then  in  order  to  determine  the  per- 
centage he  received  in  any  one  year,  you  would  have 
to  add  together  his  dividend  and  his  proportion  of 
the  undivided  profits,  would  you  not? 

"A.  The  works  would  get  the  benefit  of  it;  the 
capital  would  get  the  benefit  of  it." 

As  I  have  said,  if  the  defendants  can  get  any  comfort 
from  this  testimony,  they  are  easily  comforted. 
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The  fact  is  the  stockholders  got  no  profits  except 
divided  profits.  They  got  no  earnings  except  dividends. 
In  exhibit  104,  Mr.  Reynolds  credited  the  investment 
with  every  dollar  which  had  been  paid  out.  He  charged 
it  only  with  the  money  which  had  been  paid  in,  and  in- 
terest on  that  money  at  current  rates. 

The  Court.  Mr.  McCutchen,  suppose  the  original  in- 
vestment in  a  business  is  a  million  dollars  and  that 
during  the  first  year  the  profits  amount  to  $100,000; 
suppose  further,  that  the  profits  are  never  divided  but 
that  they  go  into  the  business:  do  you  claim  that  in 
figuring  the  amount  invested  you  should  also  calculate 
interest  on  the  million  dollars  for  the  first  year? 

Mr.  McCutchen.  Will  your  Honor  put  that  again, 
please? 

The  Court.  The  original  investment  is  a  million  dol- 
lars. At  the  end  of  the  first  year  the  profits  are  $100,000. 
In  figuring  the  amount  of  the  total  investment,  there 
having  been  no  distribution  of  the  profits  whatever,  do 
you  consider  that  you  are  entitled  to  interest  on  the 
original  investment  of  a  million  dollars  during  the  first 
year? 

Mr.  McCutchen.  Yes,  sir.  I  claim  that  unless  you 
do  that  you  do  not  get  your  total  investment.  It  is  true 
that  the  profits  might  have  been  greater  than  that  inter- 
est. In  that  case,  as  we  have  said,  the  investor  would 
have  been  in  the  exceptional  class,  he  would  have  been 
one  of  the  very  fortunate  investors.  But,  let  us  carry 
that  illustration  a  little  further :  suppose  that  investment 
is  of  a  million  dollars  and  that  the  first  year  the  business 
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makes  $10,000,  or  $100,000,  if  you  please— 10  per  cent 
of  the  investment — and  the  stockholders  thinking  that 
it  is  to  their  interest  to  leave  that  in  the  business  in 
order  that  they  may  be  able  to  expand  it,  do  not  draw 
any  of  it  in  dividends,  what  does  their  investment  rep- 
resent to  them  at  the  end  of  the  year?  Does  it  not  rep- 
resent the  million  dollars,  with  the  current  rate  of  inter- 
est on  that  million  dollars?  They  may  have  made  more 
than  that  but 

The  Court.  And  if  they  leave  the  $100,000  in,  then 
it  will  be  the  million  dollars  plus  the  interest  for  the 
first  year,  plus  the  profits? 

Mr.  McCutchen.  Oh,  not  at  all,  your  Honor;  I  have 
not  made  myself  clear  to  your  Honor.  Counsel  on  the 
other  side  say  that  the  profits  should  be  used  for  the 
purpose  of  determining  what  profit  has  been  derived  by 
the  stockholders,  whether  the  money  is  paid  to  them  in 
dividends,  or  not.  What  we  have  been  endeavoring  to 
get  at  here  is  the  actual  investment  to  the  stockholders, 
and  we  say  that  to  get  at  that  investment  we  are  entitled 
to  calculate  or  compute  interest  at  the  current  rate  upon 
the  amount  invested  for  the  first  year,  to  the  end  of 
that  year;  we  do  not  calculate  any  interest  on  profits; 
we  do  not  add  any  profits  for  the  purpose  of  determining 
what  our  actual  investment  is.  We  have  taken,  in  this 
case,  $185,000  out  of  our  pockets  and  we  have  put  it  in- 
to this  business  and  it  has  remained  there  for  a  year;  the 
current  rate  of  interest  for  that  year  was  30  per  cent; 
now,  we  say  that  in  order  to  determine  what  our  actual 
investment  is  we  should  calculate  interest  at  the  rate  of 
30  per  cent  on  that  $185,000  and  add  it  to  it  and  bring 
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down  a  new  principal  for  the  next  year.  That  is  the 
method  upon  which  we  have  proceeded.  If  the  profits 
were  there  their  use  probably  enabled  us  to  expand  the 
business,  and  in  the  course  of  a  few  years  our  invest- 
ment might  have  proven  to  be  of  such  a  character  that 
our  profit  would  have  been  infinitely  more  than  the  cur- 
rent rate  of  interest.  Then  you  would  have  one  of  the 
cases  described  by  Dr.  Hadley,  where  some  of  that  earn- 
ing would  be  principal  chargeable  to  interest  on  capital 
and  the  remainder  to  business  ability. 

There  is  a  very  elaborate,  and,  what  I  was  about  to 
say,  ingenious,  but  it  would  more  properly  be  styled 
disingenuous  table,  prepared  on  this  subject,  attached 
to  defendants'  brief  and  entitled  " Table  No.  1. — Invest- 
ments and  Profits." 

Someone  conceived  the  notion  that  if  the  investments 
of  these  stockholders  were  computed  at  savings  bank 
rates,  they,  the  stockholders,  would  be  treated  very 
fairly;  and,  again,  that  if  they  were  computed  at  the 
rates  of  interest  paid  by  the  company,  they  would  be 
treated  still  more  fairly.  I  am  not  going  to  take  the 
time  to  call  your  Honor's  attention  to  the  law,  which 
is  voluminous,  that  these  investments  are  not  comparable 
to  the  deposits  of  money  in  savings  banks,  nor  am  I 
going  to  waste  any  time  to  convince  you .  that,  if  the 
stockholders  could  not  get  any  higher  rates  of  interest 
than  the  company  was  at  all  times  compelled  to  pay, 
there  would  not  be  much  inducement  for  men  to  invest 
their  savings  in  enterprises  of  this  kind.  I  am,  however, 
going  to  take  just  a  moment  to  show  how  unfair  and 
unreliable  this  elaborate  Table  No.   1  is.     That  is  the 
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table  which  is  found  on  page  168  of  defendants'  brief, 
which  is  entitled  "Investments  and  Profits". 

As  I  have  said,  this  investment  began  in  1858,  when 
the  rate  of  interest  paid  by  savings  banks,  according 
to  this  Table  No.  1,  was  18  per  cent,  and  down  to  the 
date  when  the  first  dividend  was  paid,  it  had  not  fallen 
below  11.4  per  cent.  Remember  that  until  1863  the 
stockholders  got  no  dividends,  and  then  received  $18,000, 
and,  as  I  said  a  while  ago,  down  to  1865  the  total  divi- 
dends paid  were  $87,980.  Now,  you  are  presented  with 
this  elaborate  table  for  the  purpose  of  showing  what  the 
result  to  these  stockholders  would  have  been  if  their 
money  had  been  deposited  in  savings  banks.  Dockweiler, 
in  answer  to  a  question  about  what  he  knew  of  interest 
rates,  stated  while  on  the  stand,  without  attempting  to 
contribute  any  original  knowledge  or  information  on  the 
subject,  that  he  had  read  an  article  by  Professor  Plehn, 
and  that  was  offered  in  evidence,  and  among  other 
things  contained  in  that  article  was  a  statement  that 
savings  banks  of  San  Francisco  compounded  interest  on 
their  deposits  semi-annually.  For  the  purpose  appar- 
ently, of  ascertaining  what  the  result  to  these  investors 
would  have  been  if  they  had  put  their  money  in  savings 
banks,  simple  interest  is  calculated  annually  on  the  in- 
vestment from  year  to  year  in  this  Table  No.  1.  There 
is  not  a  single  computation  of  compound  interest  to  be 
found  in  the  table  from  one  end  to  the  other.  If  the 
object  was  to  show  what  the  result  to  the  stockholders 
would  have  been  if  their  money  had  been  invested  in 
savings  banks,  why  was  not  the  rule  that  prevails  in 
savings  banks,  and  that  every  one  knows  to  be  the  rule, 
adopted? 
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As  evidence  of  the  unfairness  of  this  method  of  com- 
putation, let  us  take  the  first  nine  sets  of  figures  in 
column  17  of  Table  No.  1.  As  I  have  said,  the  computa- 
tion for  the  purpose  of  determining  what  would  have 
been  derived  from  the  deposit  of  the  money  in  a  savings 
bank,  is  made  at  simple  interest.  If  it  had  been  com- 
puted at  savings  bank  rates,  semi-annually,  which  has, 
for  all  time,  been  the  practice  here,  and  which  is  the 
method  advanced  in  the  article  offered  by  defendants 
from  Professor  Plelm's  work,  instead  of  the  total 
amount  of  interest  which  would  have  been  to  the  credit 
of  the  investors  in  1863  being  $1,152,265.93,  as  said  in 
Table  No.  1,  there  would  have  been  $2,199,979.40  or 
$1,047,714  more  than  is  shown  by  this  ingenious  table. 

While  I  am  on  that  subject  I  am  going  to  see  if  I 
cannot  make  it  a  little  clearer  to  your  Honor.  We  will 
assume  an  investment  of  a  million  dollars;  that  the 
current  rate  of  interest  is  6  per  cent,  which  would  be 
$60,000  for  the  first  year.  We  will  say  that  the  profit  for 
that  year  was  $100,000,  but  it  was  not  divided,  it  went 
into  the  business.  The  directors  might  have  divided  all 
of  that  profit  if  they  had  seen  fit,  but  we  will  assume 
that  they  added  that  to  the  investment,  or  rather,  that 
they  allowed  it  to  remain  in  the  investment.  We  will 
assume  that  they  made  $100,000  the  second  year,  and 
that  they  made  $100,000  the  third  year.  We  will  assume 
then  that  a  panic  came  along  and  that  the  result  of  the 
panic  was  to  wipe  out  entirely  the  $300,000  which  they 
had  previously  made,  no  part  of  which  had  been  distrib- 
uted to  the  stockholders.  What,  under  those  circum- 
stances, would  have  been  the  investment?     Money  was 
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worth,  at  the  current  rate,  six  per  cent.  That  would  be 
$60,000;  their  original  investment  was  $1,000,000;  that 
means  $1,060,000.  That  would  have  seen  them  whole 
at  the  end  of  one  year,  taking  the  current  rate  as  a 
fair  return  for  the  use  of  their  capital.  They  still  left 
the  undivided  profit  in  the  business.  Money  was  worth 
tl-e  next  year  six  per  cent,  and  that  year  their  invest- 
ment accumulated  to  the  extent  of  $63,600  more.  Their 
total  investment  was  then  $1,123,600.  They  are  still 
making  a  profit,  but  they  do  not  divide  it.  Now,  as  I 
have  said,  there  may  come  a  time  when  the  profit  is  so 
large  as  to  be  beyond  the  possibility  of  its  being  lost  in 
subsequent  ventures,  and  they  may  begin  to  disburse  it. 
What  is  it  charged  against?  Is  it  not  charged  against 
the  actual  investment  which  has  accrued  from  year  to 
year,  if  you  are  going  to  look  upon  it  for  the  purpose 
of  determining  whether  the  investment  has  been  profit- 
able or  unprofitable? 

The  Court.  You  entirely  neglect  the  profits  in  de- 
termining what  the  total  investment  is! 

Mr.  McCutchex.  Yes,  sir,  in  the  total  actual  invest- 
ment I  omit  the  undivided  profits  entirely  because  I  say 
they  play  no  part  in  it.  They  are  not  profits  to  the  in- 
vestors until  they  are  divided  among  the  investors.  I 
have  taken  care  of  it  here  by  showing  that  the  total 
profits  which  the  investors  received  amounted  to  $22,- 
000,000  for  this  period.  That  is  all  they  have  had.  If 
counsel  will  point  out  to  me  what  item  he  has  left  in 
his  so-called  valuation  which  takes  care  of  any  part  of 
those  profits,  I  would  like  to  know  what  that  item  is. 
Profits,  so  far  as  stockholders  are  concerned,  are  differ- 
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ent  from  profits  so  far  as  the  corporation  is  concerned. 
The  stockholders  contribute  the  money.  They  get  back 
dividends  if  the  investment  happens  to  prove  a  profitable 
one,  but  until  they  get  their  dividends  they  get  no  profits. 
It  is  a  false  quantity  to  talk  of  undivided  profits  for 
the  purpose  of  determining  the  actual  investment. 

The  stockholders  did  not  get  any  dividends  except 
those  charged.  The  only  dividends  they  got  I  have 
charged  against  this  account,  and  I  have  charged  every 
dollar  they  got  in  dividends.  If  that  item  of  profit 
is  to  be  dealt  with  today  where  does  it  find  a  place  here 
and  where  would  we  get  any  interest  on  that?  We  al- 
lowed that  profit  to  remain  in;  upon  that  we  asked  no 
interest  because  we  did  not  take  it  out  of  our  pockets. 
That  is  not  actual  investment  in  any  sense.  The  actual 
investment  is  the  money  which  the  stockholders  con- 
tribute, with  a  fair  rate  of  interest  upon  that  contribu- 
tion. And  when  the  time  for  settlement  comes,  when 
the  day  of  judgment  comes,  upon  the  one  side  should 
be  placed  the  capital  invested,  with  the  current  rate  of 
interest  added,  and  compounded  annually,  and  upon  the 
other  side  should  be  added  what  has  been  paid  out  to 
the  stockholders.  That  is  the  way  to  get  at  the  invest- 
ment. You  cannot  get  at  it  in  any  other  way  upon  a 
scientific  basis. 

Before  leaving  Mr.  Reynolds'  figures  showing  actual 
investment,  it  is  not  inappropriate  to  call  attention  tc 
Mr.  Grunsky's  suggestion  that  if  properties  are  bought 
long  in  advance  of  the  time  when  they  come  into  use, 
they  should  at  the  latter  date  be  given  value  at  their 
cost,  plus  interest.     Of  course  this  interest  is  to  be  com- 
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pounded  annually  in  order  to  arrive  at  anything  ap- 
proaching a  correct  result.  This  is  only  another  illus- 
tration that  it  is  unscientific,  unbusinesslike  and  illogical 
to  consider  primal  cost  as  value.  He  would  add  interest 
to  the  cost  of  the  land  for  the  purpose  of  showing  its 
actual  cost  at  the  time  when  it  came  into  use;  and  he 
makes  actual  cost  of  that  particular  property  synony- 
mous with  the  actual  investment  which  it  represents. 

And  this  very  principle  for  which  we  are  contending 
finds  application  in  defendants'  brief,  page  643,  in  speak- 
ing of  the  price  of  this  property  as  fixed  by  the  transfer 
from  the  Spring  Valley  Water  Works  to  the  Spring 
Valley  Water  Company: 

"As  this  sum  of  $12,600,000,  provided  for  by  the 
terms  of  the  offer  which  was  accepted,  was  not  to 
be  paid  until  five  years  after  the  date  of  the  resolu- 
tion and  was  to  bear  no  interest  during  that  time, 
the  real  consideration  is  the  present  value  of  $12,- 
600,000.00  discounted  for  a  period  of  five  years  at 
four  per  cent  simple  interest  (the  same  rate  as  the 
company  was  paying  on  its  bonds).  This  amounts 
to  $10,500,000.00.*  (This  discount  at  simple  interest 
is  liberal  to  the  complainant.  The  usual  method 
adopted  for  ascertaining  present  worth  of  a  sum  of 
money  payable  in  the  future  is  by  discounting  at 
compound  interest.  Upon  that  basis  the  present 
value  should  be  $10,356,281.00.)" 

That  is  but  the  application  of  the  principle  which  we 
are  invoking.     It  is  not  possible  to  draw  a  distinction. 

To  my  mind  there  are  two  things  to  be  considered 
here;  first,  and  the  one  that  I  have  been  endeavoring  to 
get  at,  the  actual  investment  of  the  stockholders.  I  have 
not  been  endeavoring  to  show  the  market  value  of  the 
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shares,  or  what  the  stockholders  might  reasonably  ex- 
pect to  get  from  the  shares  in  the  future,  but  I  have 
been  endeavoring  to  show  what  the  cost  to  them  has  been. 
There  is  a  broad  distinction,  of  course,  between  profits — 
unless  divided — and  dividends.  The  profit  which  a 
stockholder  gets  from  a  corporation  whose  shares  he 
holds  is  the  dividends  which  are  declared  by  the  direct- 
ors and  paid  to  him. 

The  Court.  Then  you  consider  the  cost  here  the 
amount  of  the  principal  investment,  together  with  the 
interest  added,  and  then  you  deduct  the  dividends;  that 
is  the  cost  to  the  investor? 

Mr.  McCutchen.  That  is  the  situation  so  far  as  the 
people  who  have  contributed  the  money  are  concerned. 
That  is  all  they  have  gotten  out  of  it;  they  have  not 
gotten  any  undivided  profits. 

I  have  here  on  the  blackboard  something  that  it  seems 
to  me  ought  to  be  an  illustration  of  the  correctness  of 
my  position,  and  I  will  call  your  Honor's  attention  to  it. 

The  Court.  You  consider  this  as  the  investment  of 
the  stockholders? 

Mr.  McCutchen.  I  consider  this  as  the  investment 
of  the  stockholders,  and  indeed,  the  investment  of  the 
corporation.  If  the  stockholders  furnish  the  money 
to  the  corporation  and  the  corporation  puts  it  into  the 
business,  it  is  just  as  much  the  investment  of  the  corpo- 
ration as  it  is  of  the  stockholders;  in  other  words,  if 
the  corporation  puts  $1,000  in,  which  somebody  has 
loaned  to  it,  and  on  which  it  is  paying  six  per  cent,  at 
the   end   of  the  year   its   actual   investment   represents 
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$1,060.  The  same  result  would  follow  if  the  $1,000  were 
contributed  by  the  stockholders.  In  either  case  the 
actual  investment  would  be  the  same.  And  the  fact  that 
during  that  year  the  corporation  made  a  profit  of  $100, 
which  it  did  not  distribute  but  which  it  left  in  the 
business,  would  not  change  the  actual  investment.  The 
actual  investment  would  be  the  same  if  there  were  no 
stockholders  and  the  money  were  provided  by  an  indi- 
vidual or  a  firm  conducting  the  business.  If  the  invest- 
ors did  not  withdraw  any  profits  for  five  years,  although 
profits  had  actually  accumulated,  the  actual  investment 
could  only  be  ascertained  by  annually  compounding  in- 
terest on  the  cash  contributions. 

In  the  case  here,  we  assume  the  contribution  for  the 
first  year  is  $1,000;  that  the  interest  at  the  end  of  the 
first  year  is  $60 ;  the  actual  investment,  therefore,  at  the 
end  of  the  first  year  is  $1,060  and  this  without  regard 
to  whether  profits  were  made  unless  they  were  divided. 

The  Court.  I  simply  wanted  to  understand  just  what 
your  idea  in  the  matter  was  and  what  you  proposed  to 
do  with  the  profits.  Now,  I  understand  that  the  profits 
do  not  count  until  they  are  actually  distributed  in  the 
way  of  dividends? 

Mr.  McCutchen.     Yes,  sir. 

The  Court.     That  is  your  theory? 

Mr.  McCutchen.  That  is  on  my  theory  as  to  actual 
investment.  And  counsel  on  the  other  side  contends 
that  it  is  the  actual  investment  that  is  to  be  ascertained. 

We  will  assume  that,  calculating  interest  at  the  same 
rate  and  on  the  same  theory,  the  actual  investment  at 
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the  end  of  the  fourth  year  is  $4,637.10.  We  will  assume 
that  during  the  first  year  no  profit  was  made;  that  dur- 
ing the  second  year  there  were  profits,  which  were  not 
divided,  amounting  to  $100;  that  during  the  third  year 
there  were  profits,  not  divided,  amounting  to  $100;  that 
during  the  fourth  year  there  was  a  loss  of  $250.  And 
we  may  carry  the  illustration  on  until  at  the  end  of  the 
tenth  year,  if  you  please,  the  profit  is  $500,  or  $5,000, 
or  anything  you  may  please  to  assume,  I  do  not  care 
what  it  may  be.  Looking  at  the  actual  investment  what 
must  these  stockholders  get  out  of  the  property  in  order 
that  they  may  get  their  money  back  with  interest  at 
current  rates?  There  can  be  no  escape  from  the  con- 
clusion that  for  the  purpose  of  determining  that  question 
you  must  deal  with  their  contributions  in  cash  and  with 
interest  on  those  contributions.  It  is  impossible  to  treat 
the  question  in  any  other  way.  As  I  have  said,  you 
might  mount  these  profits  up  to  a  very  high  figure.  They 
would  be  the  profit  of  the  corporation,  but  the  corpora- 
tion for  the  purpose  of  determining  what  its  actual  in- 
vestment was,  would  still  go  back  to  this  method.  Profits 
may  increase  assets;  I  grant  you  that.  Losses  may  de- 
crease assets  but  they  would  not  affect  one  whit  the 
question  of  what  was  the  actual  investment  to  the  parties 
in  interest. 

One  might  in  considering  that  question  confound  value 
of  shares  with  actual  investment.  In  other  words  you 
might  say  that  the  value  of  the  shares  of  a  corporation 
whose  investment  was  a  given  sum  and  whose  profits 
had  accumulated  to  a  known  figure  would  be  influenced 
by  the  profits,  but  market  value  of  shares  is  not  a  con- 


233' 


vertible  expression  for  actual  investment.  A  corpora- 
tion may  enter  upon  a  business  and  make  a  loss  every 
year  from  the  commencement  to  the  end  but  neverthe- 
less the  actual  investment  of  those  who  had  advanced 
the  money,  in  order  that  the  corporation  might  be  able 
to  conduct  its  business,  would  be  ascertained  upon  the 
plan  adopted  by  Mr.  Reynolds;  it  could  not  be  ascer- 
tained upon  any  other  plan.  The  same  would  be  true 
if  it  made  a  profit  from  the  start. 

If  it  should  become  important  to  determine  the 
primal  cost  of  this  plant,  then  you  would  consider 
the  undivided  profits  and  what  became  of  them.  If 
profits  were  made  and  left  in  the  business  and  in- 
creased the  actual  cash  capital,  then  for  the  purpose  of 
determining  what  is  the  actual  cash  capital  you  would 
naturally  include  those  undivided  profits.  In  other 
words,  for  the  purpose  of  determining  what  has  been 
put  into  the  property  in  twenty  dollar  gold  pieces,  you 
would  take  the  contributions  of  the  stockholders  and  you 
would  take  the  profits  admitted  to  have  been  earned  and 
admitted  to  have  been  re-invested  in  the  plant  so  to 
speak.  The  purposes  of  the  two  things  are  entirely  dif- 
ferent. That  is  not  the  theory  upon  which  the  counsel 
have  proceeded,  but  they  have  said  that  the  element  for 
you  to  determine  is  the  actual  investment.  I  have  called 
your  Honor's  attention  to  the  expressions  of  economists, 
and  they  were  men  of  the  very  highest  standing,  there 
are  none  of  higher  standing  to  be  found,  and  those  ex- 
pressions are  that  the  proper  way  to  determine  actual 
investment  is  to  determine  it  just  as  Mr.  Reynolds  de- 
termined this  investment,  to  determine  it  upon  the  theory 
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upon  which  he  prepared  his  exhibit  No.  104.  If  you  are 
determining  actual  investment  you  cannot  get  at  it  in 
any  other  way;  there  is  no  other  road  that  will  lead  to 
it ;  if  you  take  any  other  road  you  cannot  reach  a  correct 
or  a  logical  result.  According  to  these  economists, 
there  is  no  way  except  this  by  which  the  investor  can  be 
compensated  for  his  period  of  abstinence. 

In  this  connection  I  will  read  to  your  Honor  a  state- 
ment by  Professor  Plehn,  introduced  in  evidence  on  be- 
half of  the  defendants.  It  is  a  very  interesting  state- 
ment; at  least,  it  was  interesting  to  me  and  I  think  it 
demonstrates  as  conclusively  as  can  be  demonstrated  the 
unreliability  of  this  so-called  investment  table  which 
has  been  prepared  by  the  other  side.  I  do  not  know 
whether  this  is  a  work  by  Professor  Plehn  or  whether  it 
is  simply  an  essay.  It  is  entitled,  "Notes  Concerning 
the  Rates  of  Interest  in  California".  The  article  states 
that  there  are  appended  a  number  of  tables,  and  among 
others  is  a  table  showing  the  average  rate  per  annum 
of  the  semi-annual  dividends  paid  by  San  Francisco 
savings  banks.  It  does  not  begin,  however,  until  1860. 
The  rates  prior  to  that  time  were  very  much  higher.  I 
think  in  1858  the  savings  bank  interest  rate  was  over  24 
per  cent.     The  article  says: 

"The  tables  are  for  the  most  part  self-explana- 
tory. Yet  a  few  facts  concerning  the  history  of 
California  will  perhaps,  help  to  explain  the  differ- 
ence between  these  rates  and  those  that  have  pre- 
vailed elsewhere.  Railroad  connection  with  the 
East  was  completed  in  1869.  Prior  to  that  time 
California  was  isolated,  was  a  'new  country',  and 
all  the  economic  conditions  were  peculiar.  Capital 
was  comparatively  scarce  and  opportunities  for  its 
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investigation  were  innumerable.  Hence  the  rates  of 
interest  were  abnormally  high.  The  current  rates 
in  the  'early  days'  were  quoted  at  V/2  to  2  per  cent 
a  month.  As  will  be  seen  from  the  tables  the  sav- 
ings banks  could  pay  1*4  per  cent  a  month  dividends 
even  ten  years  after  the  arrival  of  the  'Argonauts'. 
"The  thrifty  Michael  Reese  is  said  to  have  re- 
pented of  a  generous  gift  to  the  University  of  Cali- 
fornia with  the  exclamation:  'Ah,  but  I  lose  the 
interest',  a  very  natural  regret  when  interest  was 
24  per  cent  per  annum." 

Professor  Plehn  is  mistaken  if  the  idea  is  intended  to 
be  conveyed  here  that  that  gift  of  Michael  Reese  was 
made  before  the  railroad  came.  The  gift  of  Michael 
Reese  was  made  in  the  seventies.  So  that  it  would 
appear  from  this  statement  offered  in  evidence  by  the 
defendants  that  even  in  the  seventies  money  had  consid- 
erable value. 

The  provisions  of  the  act  of  the  legislature  under 
which  this  enterprise  was  inaugurated  shows  that  it  was 
necessary  to  offer  high  interest  returns  to  induce  capital 
to  engage  in  it.  This  is  probably  not  very  important 
except  as  bearing  directly  upon  this  question  of  actual 
investment.  According  to  defendants  it  is — for  the  pur- 
pose of  ascertaining  actual  investment — a  matter  of  no 
importance  when  the  promoters  of  the  enterprise  began 
to  receive  returns.  This  legislative  act  provided  they 
might  charge  rates  that  would  yield  profits  of  twenty 
per  cent  per  annum. 

The  Court.  What  was  the  date  of  that  act  of  the 
legislature? 
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Mr.  McCutchen.     1858. 

The  Court.     That  was  the  Ensign  Act? 

Mr.  McCutchen.  That  was  the  Ensign  Act.  It  is  true 
that  that  act  was  subsequently  held  to  be  unconstitu- 
tional, because  it  conferred  special  privileges  upon  a 
corporation,  but  it  is  none  the  less  evidence  that  it  was 
difficult  to  induce  men  to  invest  their  money  in  an  enter- 
prise of  this  kind  in  those  days.  And  for  the  purpose  of 
determining  their  actual  investment  your  Honor  can 
safely  take  this  interest  table  which  we  have  presented, 
which  makes  allowance  for  all  dividends  actually  re- 
ceived. Nothing  short  of  that  will  represent  the  actual 
capital  invested  in  this  plant  today. 


TRANSFER  FROM  SPRING  VALLEY  WATER  WORKS  TO  SPRING 
YALLEY  WATER  COMPANY. 

There  is  a  suggestion  in  the  brief  of  defendants  which 
they  seem  to  urge  with  a  great  deal  of  insistence,  and  in 
which  they  seem  to  have  a  great  deal  of  faith.  There 
was  nothing  said  about  it  at  the  taking  of  testimony. 
It  was  not  then  referred  to.  The  minute  books  of  the 
Spring  Valley  Water  Works  and  the  Spring  Valley 
Water  Company  were  incorporated  in  the  record  under 
a  stipulation  proposed  by  defendants.  The  matter  to 
which  I  am  about  to  refer  was  not  called  to  Mr.  Kel- 
logg 's  attention,  nor  did  he  have  any  opportunity  to 
offer  any  explanation  of  it. 

It  is  said,  on  page  628  of  the  brief  of  defendants : 

"The  Supreme  Court  has  decided  that  the  reason- 
able sale  price  is  evidence  and  more  important  evi- 
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dence  than  original  cost,  of  the  value  of  properties 
of  this  kind  in  the  case  of  San  Diego,  etc.  Co.  v. 
Jasper." 

And  again,  at  page  630: 

"The  Spring  Valley  Water  Company  was  organ- 
ized in  April,  1903,  and  during  the  next  few  months 
acquired  the  properties  of  the  Spring  Valley  Water 
Works.  The  Board  of  Directors  of  these  two  com- 
panies were  constituted  of  entirely  different  persons, 
and  the  records  hereinafter  submitted  show  that  the 
two  companies  dealt  with  each  other  at  arm's 
length  in  the  transfer  of  the  properties.  The  chron- 
ological history  of  that  transfer  as  shown  by  the 
minute  books  of  the  two  companies  was  as  follows : ' ' 

Then  they  go  on  and  quote  a  transaction  on  the  15th 
of  June,  1903,  and  other  excerpts  from  the  minutes,  in- 
cluding an  offer  of  sale  by  the  one  company  and  an 
acceptance  of  the  offer  by  the  other. 

And  they  say,  at  page  646 : 

"The  purchase  by  one  company  from  the  other 
was  evidently  made  by  the  directors  of  the  second 
company  and  accepted  by  the  stockholders  of  the 
first  in  good  faith  and  for  a  consideration  which  was 
believed  by  all  of  them  to  represent  the  full  value 
of  the  property  at  the  time.  A  transfer  of  this 
character  upon  any  other  basis  would  have  been 
subject  to  attack  by  any  dissatisfied  stockholder  of 
the  selling  company.  Under  such  circumstances  it 
is  submitted  that  the  price  thus  fixed  was  estab- 
lished by  the  parties  who  were  best  informed  as  to 
the  values  of  the  properties  at  the  very  time  here 
involved.  The  transaction  was  closed  by  the  deed 
dated  September  14,  1903,  which  is  about  five 
months  after  the  first  of  these  actions  was  com- 
menced, and  is  within  the  fiscal  year  1903-4  to  which 
the  valuations  testified  to  in  this  case  apply  under 
the  stipulation. 
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"In  the  Jasper  case  (182  U.  S.,  439)  the  water 
company  was  in  the  hands  of  a  receiver,  who  issued 
certain  certificates.  '  Then  by  arrangement  with  the 
stockholders  who  were  willing  to  go  on,  the  mort- 
gage was  foreclosed  and  all  the  property  was  sold 
to  those  stockholders  for  the  nominal  sum  of  $889,- 
163.33,  which  was  equal  to  the  amount  of  outstand- 
ing certificates  and  bonds ;  and  was  paid  by  turning 
them  in.'  It  is  with  reference  to  this  nominal  sum 
that  the  Supreme  Court  says:  'The  officers  of  the 
two  companies  at  the  time  thought  that  they  got 
more  than  they  could  have  got  in  any  other  way. 
But  at  all  events,  it  is  decided  that  price  is  evi- 
dence, we  might  say  more  important  evidence  than 
the  original  cost.' 

"A  stronger  case  is  presented  by  this  sale,  which 
involved  no  foreclosure  by  arrangement  with  certain 
stockholders.  These  two  companies  negotiated  with 
each  other,  and,  as  a  result  of  such  negotiations,  the 
price  was  raised  to  the  full  value  of  the  total  prop- 
erties as  determined  by  those  best  informed  as  to 
the  facts.  The  present  company  paid  for  the  en- 
tire properties  in  use  on  September  14,  1903,  the 
sum  of  $20,907,002.00.  If  the  properties  were  worth 
millions  of  dollars  more  at  that  time,  a  tremendous 
fraud  was  perpetrated  on  the  stockholders  of  the 
selling  company.  If  they  were  worth  but  a  small 
amount  more,  the  difference  in  the  fraud  is  in  de- 
gree and  not  in  the  principle.  The  fact  is  that  no 
such  fraud  was  committed;  the  full  value  of  the 
properties  was  paid. 

"That  value  was  $25,552,446.00  for  the  entire 
properties,  or  $20,907,002.00  for  those  then  in  use. 
Having  itself  fixed  this  value,  the  complainant  can- 
not now  be  heard  to  say  that  it  is  not  the  correct 
amount. 

"We  confidently  assert,  therefore,  that  the  value 
of  all  the  properties  of  complainant's  properties  in 
use  and  useful  on  September  14,  1903,  is  conclu- 
sively fixed   by   the  price   paid   therefor   as   being 


239 


$20,907,002.00,  and  that  such  sum  must  be  accepted 
as  the  value  of  such  properties  for  all  the  purposes 
of  these  actions." 

To  say  nothing  for  the  time  being  as  to  the  defend- 
ants' witnesses  having  testified  that  the  properties  were 
worth  more  than  that,  we  proceed  to  reply  to  this  argu- 
ment. As  has  been  said,  complainant  has  had  no  oppor- 
tunity to  explain  this  transaction,  but  the  following  facts 
appear : 

The  charter  of  the  Spring  Valley  Water  Works  was 
granted  on  June  19,  1858,  and  contained  the  following 
provision  as  to  its  term  of  existence: 

"Fourth.     The    said    corporation    shall    continue 
for  the  term  of  fifty  (50)  years." 

On  June  19,  1908,  therefore,  the  company  would  have 
been  forced  to  either  reorganize  or  cease  business.  Its 
capital  stock  was  fourteen  million  dollars  and  hence  the 
limit  of  its  bond  issue  was  $14,000,000,  of  which  $13,- 
975,000  were  issued  and  outstanding. 

We  are  forced  to  the  conclusion  therefore  that  for 
the  continuation  of  business  in  the  immediate  future  and 
for  improvements  requiring  additional  capital,  it  was 
essential  that  the  company  take  immediate  steps.  Let 
us  see  what  actually  did  transpire. 

On  April  23,  1903,  the  Spring  Valley  Water  Company 
was  incorporated  with  the  following  directors :  William 
Alvord,  James  M.  Allen,  Ch.  de  Guigne;  William  A. 
Hillegass,  Robert  J.  Tobin,  M.  B.  Kellogg,  E.  S.  Heller. 
The  amount  of  the  capital  stock  of  this  corporation  was 
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$28,000,000,  divided  into  280,000  shares  of  the  par  value 
of  $100.     Of  this  amount  $3,500  was  actually  subscribed. 

We  are  taking  all  this  from  the  minutes. 

On  April  28,  1903,  the  first  meeting  of  the  board  of 
directors  was  held.  Alvord  was  elected  president,  de 
Guigne,  vice-president,  Bank  of  California,  treasurer, 
and  J.  M.  Duke,  secretary. 

The  office  of  the  company  was  located  at  rooms  num- 
bered 5,  6  and  7,  in  the  building  at  126  Stockton  street, 
San  Francisco.  The  office  of  the  Spring  Valley  Water 
Works  was  at  room  3,  126  Stockton  street. 

At  the  meeting  of  May  11,  1903,  the  board  of  directors 
of  the  water  company  took  up  the  matter  of  a  contract 
to  be  entered  into  with  the  Bank  of  California,  in  rela- 
tion to  the  purchase  of  three  thousand  of  the  company's 
bonds.  Alvord  and  Allen,  both  being  officers  of  the 
Bank  of  California,  retired.  A  resolution  regarding  a 
contract  with  the  Bank  of  California,  proposed  by  Tobin 
and  seconded  by  Heller,  was  carried,  to  the  effect  that 
a  certain  agreement  dated  April  30,  1903,  in  relation  to 
the  sale  by  the  water  company  to  the  Bank  of  California 
of  three  thousand  of  the  $1,000  gold  bonds  which  were  a 
part  of  the  proposed  bond  issue  of  $28,000,000  about 
to  be  issued  by  the  water  company,  be  approved,  and 
that  the  vice-president  and  secretary  be  authorized  to 
execute  the  said  agreement  in  duplicate. 

A  meeting  took  place  on  June  15,  1903. 

At  this  meeting,  the  following  resolution  was  unani- 
mously adopted: 
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"Resolved  that  this  corporation  offer  to  purchase 
from  the  Spring  Valley  Water  Works,  a  corpora- 
tion, all  of  its  business,  franchises  and  property  as 
a  whole,  and  take  an  assignment,  transfer  and  con- 
veyance thereof,  subject  to  all  outstanding  encum- 
brances, secured  by  mortgage  or  deed  of  trust  made 
by  the  said  Spring  Valley  Water  Company  for  the 
sum  of  eleven  million  four  hundred  and  eighty  thou- 
sand (11,480,000)  dollars,  gold  coin  of  the  United 
States,  payable  without  interest  on  June  19,  1908; 
provided  that  all  creditors  of  said  Spring  Valley 
Water  Works,  saving  those  whose  claims  are  se- 
cured by  mortgage  or  deed  of  trust,  shall  release 
said  Spring  Valley  Water  Works  from  all  claims, 
and  shall  accept  in  payment  of  said  claims  the  obli- 
gation of  this  corporation  in  equal  amounts,  on  the 
same  terms,  provided  that  said  sale,  assignment, 
transfer  and  conveyance  be  consented  to  by  two- 
thirds  of  the  stockholders  of  said  Spring  Valley 
Water  Works,  as  provided  in  section  361a  of  the 
Civil  Code  of  California." 

In  other  words,  it  was  to  step  into  the  shoes  of  the 
old  corporation  so  far  as  its  debts,  whether  secured 
or  unsecured,  were  concerned. 

The  president  and  secretary  were  then  authorized  and 
directed  to  make  this  offer  in  writing  to  the  Spring 
Valley  Water  Works. 

On  motion  of  Mr.  Kellogg,  seconded  by  Mr.  Heller, 
the  following  resolution  was  unanimously  adopted: 

' '  Resolved  that  this  corporation  will  sell  and  issue 
the  whole  or  any  portion  of  its  capital  stock  to  the 
stockholders  of  the  Spring  Valley  Water  Works  in 
the  proportion  of  two  shares  of  the  capital  stock 
of  this  corporation  for  each  and  every  share  of  the 
capital  stock  of  the  Spring  Valley  Water  Works 
held  by  each  and  every  or  any  stockholder  in  said 
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Spring  Valley  Water  Works,  at  and  for  the  price 
and  sum  of  forty-one  (41)  dollars  for  each  and 
every  share  of  the  capital  stock  of  this  corporation; 
and  that  this  corporation  will  accept  in  payment  of 
said  purchase  price  shares  of  the  capital  stock  of 
said  works  at  the  price  as  stated  of  eighty-two  (82) 
dollars  for  each  share  of  the  capital  stock  of  the 
said  Spring  Valley  Water  Works,  and  the  proper 
officers  of  this  corporation  are  authorized  to  issue 
the  shares  of  the  capital  stock  of  this  corporation 
to  any  stockholder  of  the  Spring  Valley  Water 
Works,  upon  complying  with  the  terms  and  condi- 
tions above  mentioned,  and  that  the  substance  of 
this  resolution  be  communicated  to  the  stockholders 
of  the  Spring  Valley  Water  Works  through  the 
directors  of  the  last  named  corporation,  and  that  a 
copy  of  this  resolution  be  furnished  to  the  directors 
of  the  Spring  Valley  Water  Works." 

At  the  meeting  of  June  19,  1903,  on  motion  of  director 
Kellogg,  seconded  by  director  Heller,  a  motion  was  car- 
ried that  the  offer  of  the  Spring  Valley  Water  Company 
detailed  above  and  adopted  at  the  meeting  of  June  15, 
1903,  be  withdrawn  and  revoked,  and  that  the  Spring 
Valley  Water  Works  should  be  notified  of  this  with- 
drawal and  revocation,  and  that  its  consent  to  such 
withdrawal  be  requested,  so  that  no  question  in  the 
future  in  reference  thereto  could  be  raised.  It  was  then 
resolved  further,  as  follows: 

' '  That  this  corporation  offer  to  purchase  from  the 
Spring  Valley  Water  Works  all  of  its  business, 
franchises  and  property  as  a  whole,  and  take  an 
assignment,  transfer  and  conveyance  thereof,  sub- 
ject to  all  outstanding  encumbrances,  secured  by 
mortgage  or  deed  of  trust  of  the  Spring  Valley 
Water  Works;  provided  that  all  creditors  of  said 
Spring  Valley  Water  Works,   saving  those  whose 
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claims  are  secured  by  mortgage  or  deed  of  trust, 
shall  release  said  Spring  Valley  Water  Works  from 
all  claims,  and  shall  accept  in  payment  of  such 
claims  the  obligations  of  this  corporation  in  equal 
amounts  and  terms,  and  provided  that  such  sale, 
assignment,  transfer  and  conveyance  be  consented 
to  by  two-thirds  of  the  stockholders  of  said  Spring 
Valley  Water  Works,  as  provided  in  Section  361a 
of  the  Civil  Code  of  California." 

And  it  was  further 

"Resolved  that  the  consideration  for  such  assign- 
ment, transfer  and  conveyance  shall  be  as  follows: 
'That  this  corporation  will  pay  to  the  Spring  Valley 
Water  Works  a  sum  of  money,  in  gold  coin  of  the 
United  States,  on  June  19,  1908,  equal  to  the  sum  of 
eighty-two  (82)  dollars  for  each  and  every  share  of 
the  Spring  Valley  Water  Works  that  this  corpora- 
tion does  not  acquire  by  the  19th  day  of  June,  1908, 
and  that  this  corporation  will  release  said  Spring 
Valley  Water  Works  of  and  from  all  dividends  upon 
any  shares  of  the  Spring  Valley  Water  Works  which 
it  may  acquire  by  the  19th  day  of  June,  1908,  and 
that  this  corporation  will  further  release  said  Spring 
Valley  Water  Works  of  and  from  all  right  or  claim 
to  its  proportion  of  the  capital  of  the  Spring  Valley 
Water  Works  which  this  corporation  may  be  entitled 
to  receive  hereafter,  upon  dissolution  of  said  Spring 
Valley  Water  Works,  upon  the  shares  of  said  Spring 
Valley  Water  Works  which  it  may  hereafter  ac- 
quire/' 

And,  further: 

1 '  This  corporation  shall  and  will,  and  does  hereby 
consent  that  upon  any  and  every  distribution  of  any 
and  all  money  or  property  of  the  Spring  Valley 
Water  Works  to  which  the  stockholders  of  said 
Spring  Valley  Water  Works  may  become  entitled, 
whether  upon  a  dissolution  of  said  Spring  Valley 
Water  Works  or  otherwise,  all  of  said  moneys  and 
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property  shall  and  may  be  distributed  wholly  among 
the  stockholders  of  said  Spring  Valley  Water  Works 
whose  shares  of  stock  in  said  Spring  Valley  Water 
Works  this  corporation  does  not  or  shall  not  ac- 
quire before  the  said  19th  day  of  June,  1908. ' ' 

The  president  and  secretary  were  then  authorized  to 
make  this  offer  in  writing  to  the  board  of  directors  of 
the  Spring  Valley  Water  Works. 

At  the  meeting  of  July  13,  1903,  the  following  resolu- 
tion was  carried : 

"Resolved  that  this  corporation  offer  to  purchase 
from  the  Spring  Valley  Water  Works,  a  corpora- 
tion, all  of  its  business,  franchises  and  property  as 
a  whole,  and  take  an  assignment,  transfer  and  con- 
veyance thereof,  subject  to  all  outstanding  encum- 
brances, secured  by  mortgage  or  deed  of  trust,  made 
by  said  Spring  Valley  Water  Works,  for  the  sum  of 
twelve  million  six  hundred  thousand  (12,600,000) 
dollars,  gold  coin  of  the  United  States,  payable  with- 
out interest  on  June  19,  1908;  provided  that  all 
creditors  of  said  Spring  Valley  Water  Works,  sav- 
ing those  whose  claims  are  secured  by  mortgage  or 
deed  of  trust,  shall  release  said  Spring  Valley  Water 
Works  from  all  claims  and  shall  accept  in  payment 
of  such  claims  the  obligation  of  this  corporation  in 
equal  amounts  and  on  the  same  terms,  and  provided 
that  said  sale,  assignment,  transfer  and  conveyance 
be  consented  to  by  two-thirds  of  the  stockholders  of 
said  Spring  Valley  Water  Works,  as  provided  in 
Section  361a  of  the  Civil  Code  of  California." 

The  president  and  secretary  were  then  authorized  to 
make  this  offer. 

It  was 

"Resolved,  furthee,  that  this  corporation  will 
sell  and  issue  the  whole  or  any  portion  of  its  capital 
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stock  to  the  stockholders  of  the  Spring  Valley  Water 
Works  in  the  proportion  of  two  shares  of  the  capital 
stock  of  this  corporation  for  each  and  every  share 
of  the  capital  stock  of  the  Spring  Valley  Water 
Works  held  by  each  and  every  or  any  stockholder 
in  said  Spring  Valley  Water  Works,  at  and  for  the 
price  and  sum  of  forty-five  (45)  dollars  for  each 
and  every  share  of  the  capital  stock  of  this  corpora- 
tion, and  that  this  corporation  will  accept  in  pay- 
ment of  said  purchase  price  shares  of  the  capital 
stock  of  said  Spring  Valley  Water  Works  at  the 
price  of  ninety  (90)  dollars  for  each  share  of  the 
said  capital  stock  of  said  Spring  Valley  Water 
Works,  and  the  proper  officers  of  this  corporation 
are  authorized  to  issue  the  shares  of  the  capital 
stock  of  this  corporation  to  any  stockholder  in  the 
Spring  Valley  Water  Works,  upon  complying  with 
the  terms  and  conditions  above  named,  and  that  the 
substance  of  these  resolutions  be  communicated  to 
the  stockholders  of  the  Spring  Valley  Water  Works 
through  the  directors  of  the  last  named  corporation, 
and  that  a  copy  of  these  resolutions  be  furnished  to 
the  directors  of  the  Spring  Valley  Water  Works." 

It  was 

"Resolved,  fukther,  that  the  propositions  con- 
tained in  the  foregoing  resolutions  are  submitted  as 
alternate  propositions  to  those  made  by  this  corpo- 
ration to  said  Spring  Valley  Water  Works  and  its 
directors  and  stockholders  June  19,  1903,  and  that 
either  the  foregoing  proposition  or  the  said  propo- 
sition of  June  19,  1903,  may  be  accepted  by  the  said 
stockholders  and  directors  of  said  Spring  Valley 
Water  Works  and  by  said  Spring  Valley  Water 
Works." 

I  have  been  reading  to  your  Honor  from  the  records 
of  the  Spring  Valley  Water  Company.  I  now  propose 
to  read  something  from  the  records  of  the  Spring  Valley 
Water  Works. 
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On  June  25,  1903,  Minute  Book  F,  410,  referred  to  in 
defendants'  brief  at  page  634,  the  Spring  Valley  Water 
Works,  in  response  to  the  request  of  the  Spring  Valley 
Water  Company  that  its  withdrawal  and  revocation  of 
its  original  offer  should  be  consented  to  by  the  Water 
Works,  adopted  the  following  resolution,  on  motion  of 
director  Symmes,  seconded  by  director  Quay : 

"  Resolved  that  the  resolutions  adopted  by  this 
board  at  its  regularly  adjourned  meeting  held  June 
15,  1903,  at  9-30  a.  m.,  for  the  purpose  of  consider- 
ing and  acting  upon  the  offer  made  to  this  corpora- 
tion by  the  Spring  Valley  Water  Company  for  the 
purchase  of  its  business,  franchises  and  property  as 
a  whole,  and  all  proceedings  and  resolutions  in  that 
behalf,  be  and  they  are  hereby  withdrawn,  revoked 
and  rescinded." 

At  this  meeting  the  second  offer  was  considered,  and 
a  new  call  for  a  stockholders '  meeting  to  be  held  on  July 
15,  1903,  was  issued. 

"A  stockholders'  meeting  of  the  Spring  Valley 
Water  Works  was  held  on  July  15,  1903,  but  upon 
discovery  that  some  of  the  proxies  were  irregular, 
with  the  result  that  two-thirds  of  the  stock  of  the 
company  was  not  represented,  the  meeting  was  ad- 
journed until  July  29,  1903." 

The  minutes  of  the  meeting  of  July  29,  1903,  show 
that  on  the  motion  of  A.  N.  Drown,  it  was  resolved  that 
the  proposals  contained  in  the  letter  from  the  Spring 
Valley  Water  Company  dated  July  13,  and  in  the  said 
resolutions  contained  in  said  letter  so  adopted  by  the 
board  of  directors  of  said  Spring  Valley  Water  Com- 
pany, July  13,  1903,  be  accepted. 
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Defendants  say  in  their  brief  at  page  637 : 

"The  minutes  of  this  meeting  show  that  the  last 
alternate  offer  of  purchase  upon  the  basis  of  $12,- 
600,000  in  cash,  payable  without  interest  upon  June 
19,  1908,  was  accepted." 

The  resolution,  as  carried,  is  an  acceptance  of  the 
alternate  offer,  so  that  there  was  no  direct  promise  to 
pay  the  $12,600,000  in  cash,  but  the  acceptance  of  stock 
in  exchange  was  allowed.  The  quotation  from  defend- 
ants' brief  does  not  truly  represent  the  facts  as  they 
were. 

On  July  30,  1903,  the  directors  of  the  Spring  Valley 
Water  Works  met  and  a  report  of  the  action  of  the 
stockholders  was  submitted.     It  was  thereupon 

"Resolved  that  Charles  Webb  Howard  and  Pel- 
ham  W.  Ames,  the  secretary  of  this  corporation,  be 
and  they  are  hereby  authorized  and  directed  in  the 
corporate  name  and  under  the  corporate  seal  of 
this  corporation,  to  execute,  acknowledge  and  deliver 
to  said  Spring  Valley  Water  Company  all  assign- 
ments, transfers,  bills  of  sale,  conveyances  and 
grants,  or  any  other  instruments  which  may  be 
proper,  necessary  or  convenient  in  the  premises  in 
effecting  and  consummating  such  an  assignment, 
transfer  and  conveyance  of  all  the  business,  fran- 
chises and  properties  as  a  whole  of  this  corporation 
to  the  said  Spring  Valley  Water  Company.  *    *    * " 

Now  going  back  to  the  minutes  of  the  Spring  Valley 
Water  Company,  after  a  directors'  meeting  held  on 
September  14,  1903,  a  full  report  of  the  negotiations  be- 
tween the  Spring  Valley  Water  Works  and  the  Spring 
Valley  Water  Company  was  submitted. 
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Eesolutions  were  adopted  which  recited  that  the  deed 
of  the  Spring  Valley  Water  Works  to  this  corporation 
of  all  its  business,  franchises  and  property  as  a  whole 
had  been  made,  executed  and  delivered  to  this  corpora- 
tion, which  resolutions  provided  that  this  corporation 
execute  and  deliver  its  promissory  notes  to  certain  per- 
sons who  previously  had  been  creditors  of  the  Spring 
Valley  Water  Works. 

At  this  meeting,  also,  the  original  resolution  creating 
a  bonded  indebtedness  was  introduced,  and  it  was  re- 
solved that  notice  be  published  and  mailed  calling  for  a 
meeting  on  Monday,  the  23rd  of  November,  1903,  for 
the  purpose  of  considering  and  voting  upon  the  pro- 
posal to  create  a  bonded  indebtedness  in  the  aforesaid 
sum,  with  interest  at  the  rate  of  four  per  cent,  and  to 
secure  this  indebtedness  by  a  mortgage  or  deed  of  trust. 

Furthermore,  the  following  motion  was  carried : 

"  Whereas,  in  accordance  with  the  offer  made  by 
this  corporation  to  the  Spring  Valley  Water  Works 
for  the  purchase  thereof,  all  the  property,  business 
and  franchises  of  the  said  Spring  Valley  Water 
Works  have  been  granted  and  conveyed  by  the  said 
Spring  Valley  Water  Works  to  this  corporation ; 

"Resolved  that  in  accordance  with  the  terms  of 
such  offer  to  purchase  and  of  such  purchase  and 
sale,  that  this  corporation  issue  to  the  stockholders 
of  said  Spring  Valley  Water  Works  certificates  for 
shares  of  capital  stock  of  this  corporation  at  the 
rate  and  proportion  of  two  shares  of  the  capital 
stock  of  this  corporation  for  each  share  of  the 
capital  stock  of  the  Spring  Valley  Water  Works, 
upon  the  delivery,  properly  endorsed,  of  certificates 
of  stock  of  said  Spring  Valley  Water  Works  to  this 
corporation ;  and  that  the  president  or  vice  president 
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and  secretary  of  this  corporation,  upon  the  terms 
aforesaid,  are  authorized  and  directed  to  issue  the 
certificates  of  shares  of  the  capital  stock  of  this  cor- 
poration to  the  stockholders  of  said  Spring  Valley 
Water  Works,  until  the  further  direction  of  this 
board  in  that  behalf." 

On  September  15,  1903,  a  special  meeting  of  the 
board  of  directors  was  called.  At  this  meeting,  J.  M. 
Duke  resigned  as  secretary,  and  Pelham  W.  Ames,  sec- 
retary of  the  Spring  Valley  Water  Works,  was  unani- 
mously elected  in  his  place. 

It  was  then  moved  that  the  office  of  the  company  be 
changed  from  room  5,  sixth  floor  of  126  Stockton  street 
to  room  3,  sixth  floor  of  126  Stockton  street,  which  was 
the  office  of  the  Spring  Valley  Water  Works. 

Mr.  Alvord  then  resigned  as  director  and  president, 
and  Charles  Webb  Howard  was  elected  a  director  and 
president  to  fill  his  place.  He  was  the  president  of  the 
Spring  Valley  Water  Works. 

De  Guigne  then  resigned  as  director  and  vice  presi- 
dent, and  A.  H.  Payson  was  elected  director  and  vice 
president  to  fill  his  place. 

Tobin  then  resigned  as  director,  and  Homer  S.  King 
was  elected  in  his  place. 

Allen  then  resigned,  and  Samuel  C.  Bigelow  was 
elected  in  his  place. 

Hillegass  then  resigned,  and  J.  M.  Quay  was  elected 
in  his  place. 
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Heller  then  resigned,  and  F.  J.  Symmes  was  elected 
director  in  his  place. 

As  will  appear  from  these  same  minutes  Payson  was 
a  director  and  vice  president  of  the  Spring  Valley  Water 
Works;  he  immediately,  upon  this  transfer  being  made, 
became  a  director  and  vice  president  of  the  Spring 
Valley  Water  Company.  Homer  S.  King  was  a  director 
of  the  Spring  Valley  Water  Works,  and  the  resignation 
of  some  member  of  the  Spring  Valley  Water  Company 
took  place  and  Mr.  King  took  his  place. 

And  so  as  to  Mr.  Quay  and  so  as  to  Mr.  Symmes 
and  so  as  to  Mr.  Bigelow.  And  immediately  after  this 
transfer  was  made  the  office  of  the  Spring  Valley  Water 
Company  was  the  then  office  and  the  former  office  of  the 
Spring  Valley  Water  Works.  The  president  of  the 
Spring  Valley  Water  Company  was  the  president  of 
the  Spring  Valley  Water  Works.  And  so  on  to  the  end, 
with  reference  to  all  its  officers,  president,  vice  presi- 
dent, secretary,  and  every  member  of  the  board  of 
directors. 

The  resolutions  with  regard  to  a  bonded  indebtedness, 
adopted  September  14,  were  rescinded,  and  another  reso- 
lution to  create  a  bonded  indebtedness,  and  calling  for 
stockholders'  meeting  was  passed. 

On  November  23,  1903,  at  a  stockholders'  meeting  held 
in  pursuance  of  the  resolution  above  stated,  it  was  voted 
to  issue  the  bonds  in  question.  Bonds  were  actually 
sold.  The  minutes  give  in  detail  the  sale  of  three  mil- 
lion dollars  worth  of  bonds  which,  according  to  other 
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parts  of  this  testimony,  immediately  went  into  the  con- 
struction of  this  property. 

It  is  noticeable  that  a  very  large  majority  of  the  stock- 
holders voting  for  this  measure  were  stockholders  who 
voted  to  sell  the  properties  of  the  Spring  Valley  Water 
Works  to  the  Spring  Valley  Company. 

Not  a  dollar  in  cash  was  ever  paid  to  any  stockholder. 
On  the  contrary,  it  is  impossible  to  look  at  the  minutes 
of  this  transaction  without  arriving  at  the  conclusion 
that  because  the  Spring  Valley  Water  Works  had  about 
reached  the  end  of  its  life,  and  had  reached  the  end  of 
its  tether  so  far  as  its  ability  to  issue  bonds  was  con- 
cerned, this  new  company  was  formed,  those  who  had 
been  in  management  of  the  old  company  stepping  into 
the  new  company  in  the  same  respective  places. 

At  the  meeting  of  the  stockholders  of  the  Spring 
Valley  Water  Works  at  which  this  transaction  was  ap- 
proved, part  of  which  contemplated  the  issuance  of  two 
shares  of  stock  of  the  new  company  for  one  share  of 
the  old,  there  were  represented  100,443  shares,  the  total 
subscribed  stock  being  $14,000,000,  divided  into  140,000 
shares,  while  at  the  first  meeting  of  the  stockholders  of 
the  Spring  Valley  Water  Company,  held  almost  imme- 
diately afterwards,  there  were  present  200,000  shares. 
So  it  appears  that  at  least  the  holders  of  100,000  shares 
of  the  Spring  Valley  Water  Works  had  by  that  time 
accepted  200,000  shares  of  the  Spring  Valley  Water 
Company.  Not  only  that,  but  of  all  the  stock  that  was 
represented  at  that  meeting  of  the  Spring  Valley  Water 
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Company  all  but  34,000  shares  of  it  was  represented  by 
the  same  people  who  represented  the  100,000  shares  of 
stock  at  the  meeting  of  the  Spring  Valley  Water  Works. 
This  was  a  stock  that  was  changing  hands  continually 
on  the  market ;  there  never  was  a  day  that  there  was  not 
a  transaction  in  it,  so  therefore,  it  is  not  at  all  remark- 
able that  there  should  have  been  that  change  in  the 
names  of  the  owners  between  those  times.  But  it  makes 
no  difference  by  whom  they  were  owned;  those  share- 
holders of  the  Spring  Valley  Water  Works  had  by  an 
exchange  of  their  shares  become  shareholders  of  the 
Spring  Valley  Water  Company. 

Your  Honor's  experience  also  tells  you  that  when 
200,000  out  of  280,000  shares  of  stock  are  represented 
at  a  meeting  it  is  a  pretty  good  representation.  It  is 
very  easy  to  account,  in  fact  it  does  not  require  any 
evidence  to  account,  for  the  absence  of  the  holders  of 
the  remaining  80,000  shares.  It  does  not  seem  to  us 
that  it  is  within  the  possibilities,  although  coming  upon 
us  as  it  did  we  had  no  opportunity  to  explain  it,  to  look 
into  this  record  and  reach  any  other  conclusion  than 
that  the  present  company  was  intended  as  a  reorganiza- 
tion of  the  Spring  Valley  Water  Works. 

Furthermore  Mr.  Kellogg,  whose  name  I  have  read  to 
you  in  connection  with  these  transactions,  was  the  attor- 
ney for  the  Spring  Valley  Water  Works  at  all  times  and 
the  attorney  for  the  Spring  Valley  Water  Company  at 
all  times.  There  is  no  suggestion  that  anybody  else 
acted  for  either  of  those  companies. 
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Mr.  Heller  calls  my  attention  to  the  fact  that  we  made 
an  application  to  your  Honor  for  leave  to  open  the  case 
to  explain  the  transaction  between  the  Spring  Valley 
Water  Works  and  the  Spring  Valley  Water  Company. 
As  J  have  explained,  it  got  into  the  record  simply  by 
the  offer  of  cords  of  paper,  so  to  speak,  and  without 
the  attention  of  anybody  on  behalf  of  the  complainant 
being  called  to  the  fact  that  it  was  intended  to  be  used 
for  that  purpose  or  any  other  purpose;  it  was  simply 
a  general  suggestion.  I  remember  the  record  as  made 
by  Mr.  Partridge,  for  he  said,  suppose  we  consider  all 
of  these  minute  books  in  evidence,  to  which  Mr.  Kellogg 
responded  that  it  was  agreeable  to  him. 

The  Court.  Was  not  this  circumstance  considered  in 
the  hearing  of  the  1908  case? 

Mr.  McCutchen.  Yes,  it  was,  your  Honor,  but  this 
testimony  was  all  taken  before  that  case  arose.  The 
taking  of  the  testimony  was  closed.  The  facts  as  they 
might  have  been  developed  were  not  shown  in  this  record 
because  the  transaction  was  not  mentioned  until  the 
1908  case.  We  knew  nothing  about  it.  We  appealed  to 
your  Honor  to  permit  us  to  make  proof  of  that  fact,  and 
to  explain  it,  and  we  could  have  satisfactorily  explained 
it.  And  I  cannot  understand  why  people  representing 
a  municipality  like  San  Francisco, — and  of  course,  Mr. 
Haven  is  doing  what  he  believes  to  be  his  duty, — should 
show  any  reluctance  to  permit  the  Chancellor  to  know 
what  the  fact  is  with  reference  to  that  transaction. 
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"GOING  CONCERN." 

In  addition  to  the  value  of  the  plant,  determined  on 
the  basis  of  a  substitutional  supply,  we  believe  that  there 
is  the  element  of  value  due  to  the  fact  that  the  business 
of  complainant  is  in  active  operation.  Such  allowances 
have  generally  been  termed  allowances  for  "going  con- 
cern '  \ 

Defendants  have  gone  so  far  afield  on  the  question  of 
good  will  and  going  concern  that  an  attempt  to  follow 
the  arguments  of  their  brief  could  only  result  in  con- 
fusion. We  wish  to  direct  the  attention  of  the  court  to 
the  authorities  as  we  find  them. 

In  the  valuation  of  the  plant  of  any  corporation,  the 
fact  that  the  concern  is  in  operation,  earning  returns, 
is  a  material  factor.  In  rate-regulation,  the  elements  of 
franchise  and  going  concern  are  strictly  values  which, 
although  not  tangibly  represented,  are  none  the  less 
real,  and  entitled  to  consideration,  if  they  actually  exist. 

We  accept,  as  a  premise,  first  of  all,  that  if  in  a  given 
case  "going  concern"  represents  a  part  of  the  total 
value,  an  allowance  will  be  made  for  it.  In  other  words, 
that  if  value  is  proved,  there  is  nothing  intrinsically  that 
prevents  its  acceptance  as  a  partial  basis  for  rate-fixing. 
This  we  believe  to  be  warranted  by  your  Honor's  opin- 
ion in  the  1908  decision,  where  you  say: 

"It  also  appears  to  be  the  law  that  whatever  dis- 
coverable value  may  attach  to  the  concern  as  a 
going  business  is  proper  to  be  considered  in  deter- 
mining the  value  of  complainant's  plant  for  rate- 
fixing  purposes." 
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Your  Honor  there  cites  National  Water  Works  Co.  v. 
Kansas  City,  62  Federal  843,  a  decision  by  Judge  Brew- 
er, which  lately  has  been  approved  in  the  Omaha  case, 
in  the  opinion  written  by  Justice  Lurton. 

Referring  to  the  Knoxville  case  and  the  Consolidated 
Gas  case,  in  which  the  question  was  not  decided,  Mr. 
Justice  Lurton  says: 

"Both  cases  were  rate  cases  and  did  not  concern 
the  ascertainment  of  value  under  contracts  of  sale." 

The  problem  there  involved  was  the  ascertainment  of 
value  for  the  purpose  of  a  sale  under  contract,  and  the 
allowance  of  value  was,  in  a  measure,  founded  upon  the 
opinions  in  the  following  cases,  where  a  similar  allow- 
ance had  been  held  proper : 

Gloucester  Water  Supply  Co.  v.  Gloucester,  179 

Mass,  365 ;  and 
Norwich  Gas  Co.  v.  Norwich,  76  Conn.  565; 
with  both  of  which  cases  your  Honor  is  familiar. 

We  wish  to  distinguish,  at  the  start,  between  good  will 
and  going  business.     Good  will,  we  understand,  to  repre- 
sent the  "probability  that  the  old  customers  will  resort 
to  the  old  place",  as  Lord  Eldon  said  in 
Crutwell  v.  Lye,  17  Ves.  Jr.  335. 

It  involves  an  element  of  personal  choice.  Where  there 
can  be  no  choice,  there  can  be  no  good  will.  But  the  ele- 
ment of  going  business  is  entirely  independent  of  choice. 
It  represents  the  value  which  attaches  because  the  sys- 
tem is  in  efficient  operation,  earning  dividends,  and  has 
that  advantage  over  any  competitor  who  may  choose 
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to  enter  the  field.  It  further  represents  the  cost  needed 
after  construction  to  develop  a  new  system  to  the  level 
of  the  present  one;  or,  to  present  the  converse  of  this 
method  of  valuation,  it  stands  for  the  sum  a  purchaser 
would  have  to  pay  to  get  a  new  plant  to  a  state  of 
efficiency  equal  to  that  of  this  plant,  when  other  elements 
of  value  are  excluded.  A  concrete  example  will  serve  to 
illustrate  the  proposition.  The  A  plant,  supplying  water 
to  X,  is  worth,  as  to  its  lands,  structures  and  franchises, 
$10,000,000.  It  has  100,000  consumers  who  take  water. 
Its  net  income  for  each  of  the  five  years  preceding  the 
valuation  is  $500,000.  It  will  take  five  years  to  con- 
struct a  similar  plant  B  at  the  same  cost,  the  interest 
during  construction  being  $1,250,000.  Plant  A  is  worth 
$500,000  a  year  for  the  period  of  construction,  or  $2,- 
500.000  plus  the  $1,250,000  for  interest,  in  addition  to  the 
value  of  its  tangible  parts  for  rate  fixing  purposes.  It 
represents  an  affirmative  property  value.  The  applica- 
tion of  the  principle  here  would  involve  the  ascertain- 
ment of  probable  net  income  for  the  time  during  which 
the  Tuolumne  may  be  built,  with  an  addition  for  interest 
during  construction  covering  the  same  period.  The  ex- 
act figures  your  Honor  must  of  course  determine  on  the 
basic  of  the  testimony.  This,  we  submit,  is  an  appraise- 
ment in  terms  of  money,  and  is  economically  sound.  It 
is  true  that  when  the  B  plant  is  built  this  value  may 
dwindle,  and  it  is  conceivable  that  it  may  entirely  vanish. 
But  this  is  a  recognized  characteristic  of  all  values,  and 
cannot  be  considered  as  an  indication  of  absence  of  value 
in  this  particular  instance.    Even  the  most  stable  secu- 
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rity,  real  estate,  may,  under  certain  circumstances,  be- 
come worthless.  The  fact  remains  that,  as  the  plant  now 
exists,  the  value  of  real  estate  added  to  that  of  struc- 
tures is  necessarily  an  incomplete  valuation. 

If  it  is  true,  therefore,  that  the  value  which  at- 
taches to  a  concern  because  it  is  alive  and  in  operation  is 
a  corporate  asset,  it  can  no  more  be  denied  valuation 
than  any  other  asset  of  complainant.  It  would  be  as 
much  a  taking  without  due  process  in  the  case  of  this 
as  of  any  tangible  property.  It  is  not  conceivable  that 
an  equity  court  will  say  that  this  plant  is  worth  $500,000 
because  it  is  an  active  one  doing  a  paying  business,  in 
the  case  of  condemnation  or  for  the  purposes  of  sale, 
and  then,  when  the  value  of  the  same  plant  is  under 
consideration  for  rate-fixing  purposes,  decide  that  that 
value,  though  present  and  actual,  is  not  to  be  considered. 

We  have  previously  shown  that  if  a  plant  has  value 
for  any  purpose,  that  is  a  corporate  asset,  and  that  in 
whatever  proceeding  the  question  arises,  this  value  must 
always  be  accepted,  and  that  in  so  far  as  value  is  a  con- 
cern, a  court  cannot  find  one  valuation  for  condemna- 
tion, another  for  sale,  and  a  third  for  rate-regulation. 
The  rule  accepted  by  defendants  is  that  there  must  be  a 
fair  return  on  the  value  of  the  properties  devoted  to  the 
use  of  the  public,  and  it  does  not  attempt  to  do  what 
would  be  impossible  of  accomplishment,  if  it  were  at- 
tempted— take  only  a  portion  of  the  whole  property  as 
a  basis  for  valuation. 

We  submit  that  a  valuation  of  properties  of  the 
Spring  Valley  Water  Company  is  incomplete,  unless  it 
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takes  into  account  and  makes  allowance  for  the  fact  that 
during  the  period  in  which  a  rival  concern  is  being  es- 
tablished the  latter  will  be  receiving  no  returns,  and  will 
be  incurring,  during  the  same  period,  an  annual  loss  on 
its  investment. 

Mr.  Justice  Brewer  established  this  principle  in 

National  Water  Works  v.  Kansas  City,  62  Federal 

853,  where  he  says : 

"Nor  would  the  mere  cost  of  reproducing  the 
water  works  plant  be  a  fair  test,  because  that  does 
not  take  into  account  the  value  which  flows  from  the 
established  connections  between  the  pipes  and  the 
buildings  of  the  city.  It  is  obvious  that  the  mere 
cost  of  purchasing  the  land,  constructing  the  build- 
ings, putting  in  the  machinery,  and  laying  the  pipes 
in  the  streets — in  other  words  the  cost  of  reproduc- 
tion— does  not  give  the  value  of  the  property  as  it 
is  today.  A  completed  system  of  water  works,  such 
as  the  company  has,  without  a  single  connection  be- 
tween the  pipes  in  the  streets  and  the  buildings  of 
the  city,  would  be  a  property  of  much  less  value 
than  that  system  connected,  as  it  is,  with  so  many 
buildings,  and  earning,  in  consequence  thereof,  the 
money  which  it  does  earn.  The  fact  that  it  is  a 
system  in  operation,  not  only  with  a  capacity  to  sup- 
ply the  city,  but  actually  supplying  many  buildings 
in  the  city, — not  only  with  a  capacity  to  earn,  but 
actually  earning, — makes  it  true  that  'the  fair  and 
equitable  value'  is  something  in  excess  of  the  cost 
of  reproduction.  The  fact  that  the  company  does 
not  own  the  connections  between  the  pipes  in  the 
streets  and  the  buildings — such  connections  being 
the  property  of  the  individual  property  owners, — 
does  not  militate  against  the  proposition  last  stated, 
for  who  would  care  to  buy,  or  at  least  give  a  large 
price  for,  a  waterworks  system,  without  a  single  con- 
nection between  the  pipes  in  the  streets   and  the 
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buildings  adjacent.  Such  a  system  would  be  a  dead 
structure,  rather  than  a  living  and  going  business. 
The  additional  value  created  by  the  fact  of  many 
connections  with  buildings,  with  actual  supply  and 
actual  earnings,  is  not  represented  by  the  mere  cost 
of  making  such  connections.  Such  connections  are 
not  compulsory,  but  depend  upon  the  will  of  the 
property  owners,  and  are  secured  only  by  efforts  on 
the  part  of  the  owners  of  the  waterworks,  and  in- 
ducements held  out  therefor.  The  city,  by  this 
purchase,  steps  into  possession  of  a  waterworks 
plant, — not  merely  a  completed  system  for  bringing 
water  to  the  city,  and  distributing  it  through  pipes 
placed  in  the  streets,  but  a  system  already  earning  a 
]arge  income  by  virtue  of  having  secured  connec- 
tions between  the  pipes  in  the  streets  and  a  multi- 
tude of  private  buildings.  It  steps  into  possession 
of  a  property  which  not  only  has  the  ability  to  earn, 
but  is  in  fact  earning.  It  should  pay  therefor  not 
merely  the  value  of  a  system  which  might  be  made 
to  earn,  but  that  of  a  system  which  does  earn." 

It  may  be  suggested  that  there  is  here  a  duplication,  be- 
cause we  have  once  dealt  with  income;  but  is  it  not  evi- 
denc  that  income  has  nowhere  been  considered  as  value, 
but  only  as  a  basis  for  rate  of  return'?  Relying  upon  the 
opinion  of  Mr.  Chief  Justice  Waite  in  the  Schottler  case, 
we  are  certainly  entitled  to  the  presumption  that  the 
company  will  always  receive  a  fair  income  from  its 
property  devoted  to  the  service  of  the  public.  Is  not 
this  assurance,  both  of  return  and  of  fair  measure,  a 
distinct  corporate  asset,  which  theory  and  practice  must 
unite  in  considering  of  value  ?  Nor  is  there  any  duplica- 
tion as  to  the  interest  during  construction.  In  the  orig- 
inal construction  of  the  works,  interest  was  an  acknowl- 
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edged  element  of  cost.  The  present  interest  item  is, 
however,  purely  a  capitalization  of  the  expense  to  which 
any  competitor  may  be  put  before  being  able  to  enter 
into  active  operation  and  competition. 

The  rule  for  which  we  contend  is  well  stated  by  Judge 
Savage  in 

Kennebec  Water  Dist.  v.  City  of  Waterville,  54 
Atl.  19, 

with  which  your  Honor  is  already  familiar.  I  will  not 
take  the  time  to  read  it. 

Where  value  is  established  and  is  definitely  set  at  a 
certain  amount,  we  believe  it  cannot  be  excluded  from 
consideration  in  a  rate-fixing  proceeding. 

I  wish  further  to  call  your  Honor's  attention  to  the 
case  of 

Vernier  v.  Urbana  Water  Works,  174  Federal  348. 

Tne  opinion  is  by  Judge  Thompson,  District  Judge. 
The  case  is  from  the  Circuit  Court,  Southern  District  of 
Ohio,  Western  Division.  It  is  a  rate  case.  I  quote  now 
from  page  352 : 

"It  is  well  established  that  fair  compensation  for 
such  service  includes  operating  expenses,  taxes,  cost 
of  administration,  and  a  fair  yearly  allowance  for 
the  maintenance  of  the  plant  and  such  return  on  the 
value  of  the  capital  and  property  employed  as  is 
just  and  reasonable.  Upon  consideration  of  the  tes- 
timony of  the  experts,  Hays,  Williams,  Mead,  and 
Hill,  I  am  of  the  opinion  that  the  fair  reproduction 
value  of  the  property  is  $155,000,  to  which  should  be 
added  $25,000,  as  the  'going  value'  of  the  property, 
the  definition  of  which  is  given  by  Justice  Brewer 
as  follows" — 
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and  then  he  quotes  from  the  Kansas  case. 

"The  total  value  therefor  is  $180,000. 
"The  yearly  income  to  which  the  waterworks  is 
entitled  for  services  rendered  and  expenses  incurred 
from   February   22,    1904,    to   the   present   time   is 
itemized  as  follows : 

Taxes  and  operating  expenses $11,556.00 

Maintenance  fund 1,800.00 

Administration  fund 2,000.00 

6%  on  $180,000.00 10,800.00 

Total $26,156.00" 

If  your  Honor  please,  that  was  not  only  a  rate  case 
but  it  involved  the  validity  of  rates  fixed  for  a  private 
water  company. 


TESTIMONY  OF  SCHUSSLER. 

I  shall  omit  some  matters  in  review  of  defendants' 
criticism  of  Mr.  Schussler.  These  I  will  have  printed  in 
the  form  of  addenda. 

In  so  far  as  the  discussion  of  structural  works  in  de- 
fendants' brief  is  concerned,  its  main  object  and  purpose 
has  been  to  discredit  the  testimony  of  Mr.  Schussler. 
In  the  main,  this  result  could  only  be  accomplished  by 
showing  that  the  quantities  which  entered  into  each  struc- 
ture were  incorrect,  on  Schussler 's  estimate,  or  that  his 
items  coming  under  the  head  of  mechanical  or  common 
labor  represented  erroneous  figures.  To  prove  the  for- 
mer, the  testimony  of  Higgins,  Carey,  Emery  and  Fifield 
is  relied  upon;  while  for  the  latter,  these  same  witnesses 
are  quoted,  with  many  generalities  from  the  other  ex- 
perts in  the  case. 
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We  have,  in  detail,  examined  the  testimony  of  these 
four  contractors  and  workmen,  and  found  it  both  uncon- 
vincing, as  to  its  affirmative  elements,  and  valueless  as 
a  test,  from  its  omissions  and  evidences  of  ignorance  as 
to  essential  details.  We,  however,  do  not  consider  it 
fair  to  the  court  to  permit  some  portions  of  defendants' 
brief  to  pass  unanswered  and  unrefuted  at  this  time. 

Defendants,  after  inserting  a  table  at  page  203,  as  to 
the  cost  of  the  Alameda  54-inch  pipe,  say,  on  the  fol- 
lowing page: 

"This  Mr.  Schussler  used  at  10.6  cents  in  all  his 
estimates  on  wrought  iron  pipe  and  therefore  the 
individual  items  making  up  this  unit  are  used 
throughout. ' ' 

Schussler  shows  at  many  points  in  his  testimony  the 
method  employed  by  him  in  reaching  the  figure  of  10.6. 
He  ascertained  first  the  cost  of  the  San  Andreas  44-inch 
pipe  at  10.4  cents;  second,  the  cost  of  the  54-inch  Ala- 
meda pipe,  at  10.87  cents;  and  third,  he  averaged  the 
cost  of  these  two  lines,  getting  a  result  of  10.6  cents, 
which  he  applied  to  all  pipe-lines.  This  is  made  so  ap- 
parent in  the  testimony  and  so  emphasized  in  complain- 
ant's brief,  that  it  seems  futile  to  quote  at  length  here. 
But  we  refer  the  court  to  the  testimony  of  Schussler, 
pages  1208-09,  where  he  says : 

"So,  that,  striking  an  average  between  this  10.4 
cents  a  pound  of  the  lower  price,  and  10.87  cents  a 
pound  of  the  higher  price,  it  makes  an  average  of 
about  10.63  cents  a  pound,  and,  as  the  circumstances 
of  laying  the  pipes  are  generally  about  the  same, 
except  that  with  the  greater  distance  from  the  man- 
ufacturing   center    the    cost    of    transportation    in- 
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creases  over  and  above  the  small  cost  of  transporta- 
tion that  I  have  counted  in  here,  where  it  was  only 
brought  to  the  neighborhood  of  Millbrae,  with  a 
short  haul,  the  standard  figure  of  10.6  cents  a  pound 
has  been  the  general  result  of  our  experience,  and 
that  exhibits  the  cost,  exclusive  of  10%  for  inci- 
dentals and  contingents — engineering  and  superin- 
tending expenses — per  pound  of  plate  iron  manu- 
factured into  pipe,  and  laid  in  that  first-class  man- 
ner which  I  class  at  fully  as  high  a  grade  as  the  best 
boilerwork  in  the  ditch,  and  complete  in  the  ground, 
with  all  the  asphaltum  coating  and  the  material  and 
the  ground  replaced  in  as  near  the  same  manner  as 
we  found  it.  The  10%  for  sundries  and  incidentals 
that  I  have  allowed  on  this  pipe,  and  in  the  case  of 
the  54-inch  pipe,  does  not  quite  cover  the  incidentals, 
but  I  did  not  want  to  vary  from  the  standard  of  the 
other.  The  total  cost  of  the  Alameda  pipe,  with  all 
incidentals  runs  somewhat  higher  than  the  figure 
I  have  given  of  10.87  plus  10%." 

Further  criticism  on  our  part  seems  unnecessary. 

We  next  wish  to  call  attention  to  defendants'  table 

No.  9,  which  purports  to  give  details  as  to  the  city  pipe 

system.    In  explanation  thereof,  defendants  say,  at  page 

265- 

"It  will  be  noted  in  comparing  the  foregoing  esti- 
mates that  Messrs.  Adams,  Grunsky  and  Dockweiler 
are  in  close  agreement  with  Messrs.  Schuyler  and 
Fitzgerald.  It  will  also  be  seen  that  all  the  esti- 
mates differ  to  a  remarkable  degree  from  that  of 
Mr.  Schussler.  This  startling  difference  can  be  ac- 
counted for  only  on  the  basis  that  Mr.  Schussler 's 
estimates  for  laying  pipe  are  exaggerated,  unreason- 
able and  unwarranted." 

The  fact  is  that  in  this  table  Schussler 's  estimate  in- 
cludes ten  per  cent  for  incidentals,  while  the  estimates  of 
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the  other  experts  do  not,  although  they  add  the  10  per 
cent  later  on.  We  do  not  propose  at  this  time  to  discuss 
the  figures  of  these  witnesses,  but  we  do  think  that,  in  all 
fairness  to  the  court,  this  attempt  to  decrease  the 
amount  of  all  the  experts'  estimates  solely  to  discredit 
Mr.  Schussler  should  be  called  to  its  attention.  The  dif- 
ference between  Mr.  Schussler 's  estimates  and  those  of 
other  witnesses  in  the  case  is  less, — quoting  the  words 
from  defendants'  brief — "remarkable"  and  "startling" 
by  about  the  sum  of  $600,000. 

At  page  289  defendants  say: 

"Reference  to  table  No.  12  on  the  Alameda  Creek 
system  will  show  that  while  Mr.  Adams  estimated 
the  Sunol  filter-beds,  Sunol  dam  and  Laguna  Creek 
ditch  at  $275,193,  Mr.  Schussler  gave  a  total  figure 
of  $402,000,  or  an  excess  of  46%  over  Mr.  Adams' 
estimate." 

Table  No.  12  purports  to  give  in  detail  the  estimates 
of  the  experts  as  to  the  Sunol  filter  galleries.  At  the 
foot  of  each  item  we  find:  "10%  for  contingencies", 
which,  followed  across  the  page,  shows  additions  under 
this  head  for  Mr.  Schussler  and  blanks  for  the  other 
witnesses,  with  the  necessary  implication — if  the  table  is 
worth  anything — that  the  totals  cover  the  same  items. 
This  is  not  the  case.  If  this  was  intended  to  represent 
the  actual  facts,  it  falls  far  short  of  the  mark.  All  these 
witnesses  added  percentages  for  incidentals,  which  this 
tabic  ignores. 

The  same  unfairness  will  be  found  in  the  construction 
of  tables  Nos.  13,  on  the  Crystal  Springs  system,  17,  on 
the  Lake  Merced  drainage  svstem,  18,  as  to  the  Pilar- 
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citos  system,  27,  as  to  Locks  Creek  aqueducts,  30,  as  to 
the  city  distributing  system,  and  31,  as  to  pumping 
plants. 

Furthermore,  in  numerous  cases,  there  have  been  at- 
tempts on  the  part  of  defendants  to  state  facts  which, 
on  their  face,  appear  to  damage  the  case  of  complain- 
ant and,  at  the  same  time,  conceal  mitigating  circum- 
stances which  the  testimony  discloses.  For  instance,  in 
the  case  of  the  Sunol  filter  galleries,  defendants  say,  at 
page  289 — and  this  was  another  thing  which  came  in  with 
the  offer  of  this  cartload  of  minute-books,  to  which  no 
attention  was  called  but  which  we  happen  to  be  able 
to  refute: 

' '  The  minutes  of  the  company  show  that  this  exca- 
vation was  let  by  contract  to  Mr.  John  Beck  and  to 
Messrs.  A.  E.  Buckman  Company  at  a  price  of  22y2 
cents  per  cubic  yard.  Accepting  Mr.  Schussler's 
quantities,  there  would  be  a  difference  between  Mr. 
Schussler's  estimate  and  cost  according  to  contract 
price  of  $30,527.50." 

The  testimony  from  which  this  statement  must  have 
been  derived  shows  that  the  contractor  was  forced  to 
give  up  this  work  owing  to  inadequate  compensation,  and 
that  complainant  finished  it  at  its  own  expense.  This  is 
also  true  as  to  the  Merced  tunnel,  and  to  the  Pilarcitos 
dam,  in  each  of  which  cases  defendants  attempt  to  con- 
vey the  impression  that  the  contract  price  represented 
cost,  whereas  it  appears  in  the  minutes  that  that  price 
— no  matter  what  was  the  case  with  other  prices — was 
not  adequate  for  the  work. 
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In  other  words,  there  is  a  later  resolution  which  shows 
that  the  contractor  was  compelled  to  cease  work  because 
the  contract  price  was  unremunerative. 

In  other  cases,  for  instance,  at  page  411,  and  pages 
421  and  422,  when  comparison  between  Mr.  Schussler 
and  Mr.  Adams  and  Mr.  Schuyler  is  being  made,  the 
comment  of  defendants  is  repeatedly  inserted:  "with 
Mr.  Schussler 's  usual  10%  addition  for  contingencies", 
necessarily  implying,  we  suppose  it  will  be  conceded,  that 
he  saw  fit  to  make  allowances  in  every  case  for  contin- 
gencies, whereas  the  other  experts  refused  so  to  do. 
This,  of  course,  was  not  the  case.  There  are  many  other 
instances  similar  to  those  which  have  been  noted  above, 
but  these  are  sufficient  for  our  purpose,  which  is  to  show 
that  Mr.  Schussler  has  not  been  dealt  with  by  defendants 
in  a  spirit  of  fairness. 

We  do,  however,  wish  to  show  that  these  tables  of  de- 
fendants, and  many,  if  not  all,  of  the  statements  made 
in  their  brief,  should  be  carefully  compared  with  the 
testimony  from  which  they  purport  to  be  extracted.  In 
many  instances,  it  will  be  found  that  the  impressions 
which  these  statements  are  intended  to  convey  do  not,  in 
fact,  represent  the  testimony  as  it  was  given. 

I  am  reminded  by  my  associate  that,  throughout  the 
city's  brief,  counsel  take,  as  Mr.  Schussler 's  unit  of  value 
for  iron,  three  cents  in  California.  That  was  the  one 
matter  upon  which  your  Honor  permitted  us  to  make 
correction.  That  correction  was  subsequently  made. 
There  are  other  portions  of  his  testimony  with  which 
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defendants'  contention  on  this  subject  is  absolutely  ir- 
reconcilable. It  is  perfectly  apparent  if  the  whole  testi- 
mony had  been  read,  and  the  court's  attention  had  been 
called  to  all  of  it,  that  the  conclusion  would  have  been 
reached,  and  no  one  could  arrive  at  any  other  conclusion, 
that  Mr.  Schussler  was  talking  of  the  cost  of  iron  plate 
in  the  East. 

From  the  beginning  to  the  end  of  the  defendants '  brief 
attacks  both  covert  and  open  are  made  upon  Mr.  Schuss- 
ler's  integrity.  Only  one  witness,  however,  had  the 
hardihood,  and  that  in  a  veiled  sort  of  way,  to  criticise 
his  work. 

If  there  is  any  merit  in  the  structural  works  of  the 
Spring  Valley  system,  Schussler  is  entitled  to  the  credit 
of  it  No  greater  compliment  could  be  paid  by  one  hy- 
draulic engineer  to  another  than  is  contained  in  Grun- 
sky's  comment  upon  the  work  of  Schussler,  and  Grunsky 
is  an  engineer. 

Schussler  was  the  first  man,  so  states  this  record,  and 
it  is  uncontradicted,  to  build  earthen  dams  of  great 
height. 

Mr.  Schussler  was  taunted  with  the  question, — "you 
"  were  only  22  years  old,  were  you  not,  at  that  time?" 
He  could  not  palliate  or  deny  that  crime  but,  neverthe- 
less, when  only  22  years  of  age  he  designed  and  built  the 
highest  earthen  dams  that  had  ever  been  constructed. 

What  a  compliment  that  question — intended  as  a  taunt 

-was   to   the   22-year-old  boy  who   had  the   ability   to 

pioneer  in  that  field,  and  to  know  the  strain  that  dam 
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should  withstand.  And,  it  has  withstood  it  although  it 
was  within  half  a  mile  of  the  fault-line  of  the  earth- 
quake. And,  as  I  have  said,  there  is  but  one  man  in  this 
record  who  has  had  the  hardihood  to  cast  a  stone  at  the 
ability  of  Mr.  Schussler  as  an  engineer. 

He  designed  the  Crystal  Springs  concrete  dam.  He 
had  no  engineering  data  upon  which  he  could  rely  in  de- 
signing or  constructing  that  dam  because  he  was  also  a 
pioneer  in  that  form  of  construction. 

It  is  stated  in  this  record  that  when  Mr.  Schussler 
built  the  concrete  Crystal  Springs  dam  there  was  no 
concrete  dam  in  existence  that  approached  it  in  height 
or  other  dimensions.  Grunsky  was  a  big  enough  man  to 
pay  as  high  a  compliment  to  the  ability  and  to  the  works 
of  Schussler  as  one  man  could  pay  to  another ;  but  there 
was  one  witness  who  never  had  built  a  dam,  who  never 
had  laid  a  pipe,  who  never  had  mixed  a  pound  of  con- 
crete, so  far  as  his  record  stated  by  himself  dis- 
closes, who  had  the  hardihood  to  attempt  a  reflection 
upon  the  works  of  Schussler.  As  I  say,  when  he  de- 
signed and  built  the  Crystal  Springs  concrete  dam,  there 
was  none  in  existence  even  remotely  comparable  to  it. 
That  work  has  received  the  homage  of  the  engineering 
world. 

If  there  is  a  profession  to  which  the  words  "By  their 
works  ye  shall  know  them"  apply,  it  is  the  engineering 
profession. 

By  that  test  where  does  Herman  Schussler  stand? 
By  his  works  he  has  shown  that  he  had  the  power  to 
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think,  to  originate,  to  execute,  to  accomplish.  His  name 
is  associated  with  works  on  hydraulic  engineering  as  the 
pioneer  in  many  of  its  most  important  branches. 

His  professional  brethren,  whose  opinions  are  of  any 
value,  freely  accord  to  him  the  merit  to  which  one  who 
has  reached  the  topmost  round  of  the  ladder  is  entitled. 

As  long  as  the  engineering  profession  shall  live,  as 
long  as  dams  shall  be  constructed  and  waterworks  shall 
be  built,  as  long  as  two  or  three  of  the  engineering  pro- 
fession shall  gather  together  to  discuss  the  construction 
of  dams  and  waterworks,  as  long  as  engineers  shall  write 
upon  that  subject — the  name  of  Herman  Schussler  will 
be  ungrudgingly  honored  as  a  pioneer  of  pioneers  in 
that  branch  of  his  profession. 


OPERATING  EXPENSES  AND  INCOME. 

I  think  in  fairness  to  counsel  on  the  other  side  we 
ought  to  outline  our  position  with  reference  to  operating 
expenses  and  income.  I  had  hoped  to  be  able  to  avoid 
going  into  this  but  I  think  fairness  to  them  requires  that 
I  should. 


TAXES. 

I  take  up  first  the  subject  of  taxes  for  1903-04,  1904-05 
and  1905-06. 
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The  gross  amount  of  taxes  for  1903-04,  was  $325, 
287.66.     Defendants  claim  the  following  deductions: 

"Refund $941.91 

"Taxes  paid  on  property  not  in  use: 

"S.  F.  City  &  County $2997.30 

"Ocean  View  Pumps 167.25 

"San  Mateo  Co.  (Brooks) 764.25 

"Millbrae  Reservoir  258.85 

"Portola    2342.20 

"Pescadero   136.25 

"Locks  Creek 32.00 

"Arroyo  del  Valle 418.60 

"Santa  Clara  Co 550.00 

"Sausalito  Lots  23.55 

"Clear  Lake   381.54 

"$9,013.70" 

making  a   total   of   "$9,013.70",   which   deducted   from 
their  figures  gives  a  total  of  $316,273.96. 

The  total,  making  the  deductions  which  they  claim  for 
the  following  year,  is  $329,348.89. 

For  the  third  year  they  arrive  at  a  total  of  $379,- 
378.20.  And,  in  arriving  at  that  total  they  make  the 
assumption  that  deductions  which  are  made  for  the 
preceding  year  should  be  made  for  that  year. 

We  desire  to  call  your  Honor's  attention  to  the  fact 
that  the  Ocean  View  pumps  were  said  by  Mr.  Schussler 
to  be  in  use,  but  the  amount  is  too  small  to  here  deduct, 
and  we  accept  defendants'  figures  as  to  taxes. 
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OUTSIDE   RENTS   AND   OUTSIDE   INCOME. 

The  next  heading  is  rents  and  outside  income.  De- 
fendants claim  that  the  following  amounts  should  be 
added  to  income  as  being  rents  from  outside  sources; 
we  later  consider  the  force  of  this  suggestion: 

1903-04    $141,337.00 

1904-05 $  67,319.04 

1905-06    $  60,000.00 

For  the  year  1903-04,  at  page  659  of  their  brief,  de- 
fendants give  a  list  of  properties  from  which  rents  were 
secured,  taken  from  Mr.  Eeynolds'  testimony.  They  are 
as  follows: 

"Office  building, $34,380 

Industrial  School  Reservoir  tract, 600 

San  Miguel  lots,   360 

Lake  Merced,   1,495 

Polhemus  Tract,  Crystal  Springs, 1,600 

Piece  of  land  in  San  Mateo  County, 90 

Calaveras  Reservoir  lands,    4,262 

Vallejo  Mills  Lots,   320 

Piece  of  land  in  Alameda  County, 600 

Santa  Clara  Lands, 4,525 

San  Benito  County  lands,   2,500 

Konockti  Ranch,  Clear  Lake, 275 

"With  the  exception  of  the  first  and  fourth  items  the 
properties  are  all  claimed  by  defendants  to  be  out  of 
use,  and  many  of  them  are  so  conceded  by  complainant. 
Defendants,  in  pursuing  this  method,  are  attempting  to 
deny  certain  properties  valuation,  and  yet  include  re- 
turns from  them  as  income.  The  rents  on  these  proper- 
ties aggregate  $15,232.  Mr.  Reynolds'  estimate  of  in- 
come from  outside  sources  is : 
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Eents  from  office  buildings  and  lands. .  .  .$53,100.54 

Outside  rents  $44,866.81 

Outside  water  rents  $17,114.85 


$115,082.20 

For  1903-04,  it  will  be  noticed  that  his  amount  for  out- 
side rents  and  water  rents  totals  $61,981.66.  Defendants 
claim  that  the  books  of  the  Suburban  Company  show 
that  during  that  time  $88,236.46  was  received  by  com- 
plainant on  these  accounts,  and  therefore  claim  that  the 
difference  between  these  two  amounts,  $26,254.80  should 
be  added  to  $115,082.20,  giving,  according  to  their  esti- 
mate, a  total  income  for  the  year  from  outside  sources 
of $141,337.00. 

We  claim  that  no  part  of  this  sum  should  be  added  to 
income  except  the  amount  received  for  office  rent,  $34,- 
380.  But  if  rents  are  considered  proper,  certain  deduc- 
tions from  the  $141,337  must  necessarily  be  made.  In 
the  first  place,  Reynolds  shows  that  the  Suburban  Com- 
pany had  on  its  books  a  large  sum  for  rents,  which  ac- 
crued before  1903,  which  they  did  not  turn  over  to  the 
Spring  Valley  Company  until  1904.  This  sum  amounted 
to  $47,601.27.    We  quote  as  follows : 

"Q.  632.  Why  were  the  rents  so  much  greater  in 
1903  to  1904,  do  you  know? 

"A.  For  the  reason  that  the  Suburban  Com- 
pany had  on  its  books  a  lot  of  rents  which  they  did 
not  turn  over  to  the  Spring  Valley  Water  Com- 
pany until  this  year,  1904,  amounting  to  $47,601.27, 
which  they  turned  over  and  the  Spring  Valley 
Water  Company  took  it  on  to  their  books  at  that 
time  and  credited  it  to  rents. 
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"Q.  633.  These  rents  include  the  office  building, 
do  they? 

"A.  These  rents  include  everything,  everything 
they  received. 

"Mr.  Kellogg.  Q.  634.  On  all  the  property  of 
the  corporation,  whether  it  is  in  use  or  out  of  use? 

"A.  Yes  sir,  everything  they  have  received.  It 
averages  about  $55,000  a  year;  but  in  1904  there 
were  outside  rents  that  had  been  collected  prior  to 
1904  but  were  taken  on  the  books  of  the  Spring 
Valley  at  that  time  from  the  Suburban  Company 
amounting  to  about  $47,000  so  that  the  average 
rents  run  about  $55,000  a  year,  a  calendar  year." 

We  therefore  deduct  from  defendants'  statement  of 
income  from  outside  sources  $47,601.27,  together  with 
the  amount  of  rents  received  from  properties  acknowl- 
edged and  claimed  by  defendants  not  to  be  in  use,  $15, 
232.00,  giving  a  total  of  $62,833.27.  They  can  hardly 
assert  the  right  to  consider  as  income,  rents  from  prop- 
erties upon  which  no  valuation  is  allowed. 

We  have,  therefore,  on  this  basis,  income  from  prop- 
erties in  use  and  water  rents  and  rates, $77,108.73. 

Defendants '  other  additions  for  outside  income  are : 

For  "1904-05      $67,319.04. 

"  "1905-06      $60,000.00" 

In  the  first  year,  an  arbitrary  addition  of  $13,000  for 
water  rents  not  included  by  Mr.  Reynolds  is  made  to  his 
$51,000  estimate,  while  the  latter  figures  for  1905-06  are 
taken  arbitrarily  by  defendants  with  no  basis  in  the 
testimony. 

Defendants'  contention  is  that  rents  and  outside  water 
rates  are  as  much  a  part  of  complainant's  income  as  are 
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amounts  collected  in  San  Francisco,  in  so  far  as  the 
question  of  income  is  involved  in  the  fixing  of  rates.  We 
first  consider  defendants'  argument  as  to  rents  from 
outside  sources.  Their  claim  must  necessarily  rest  upon 
the  theory  that  all  the  income  which  complainant  re- 
ceives is  a  return  upon  the  fair,  reasonable  value  of  its 
properties,  and  that  so  long  as  from  any  source  it  se- 
cures a  sufficient  rate  of  return,  there  can  be  no  taking 
without  due  process;  and  that  provided  there  is  a  total 
revenue  of  say  six  per  cent,  the  constitutional  provision 
is  not  disregarded. 

We  first  wish,  in  answer  to  this  contention,  to  ascer- 
tain what  the  basis  of  rate  regulation  is.  It  must  be 
acknowledged  that  the  prime  purpose  of  such  regulation 
is  that  the  consumer  may  not  be  forced  to  pay  an  ex- 
cessive charge,  not  that  the  property  may  only  return 
a  certain  income  on  its  value.  The  latter  serves  only  as 
a  check  upon  the  fairness  of  the  former,  and  is  not  the 
object  but  the  result  of  legislation.  To  support  the  con- 
trary doctrine  is  to  assume  the  right  in  a  legislature  to 
directly  limit  the  rate  of  return  a  given  property  may 
have.  This  is  an  essentially  different  proposition  from 
action  which,  upon  the  principle  of  police  power,  aims  to 
set  a  rate  of  return  on  property  used  for  a  public  pur- 
pose. The  fact  that  the  cases  all  say  that  the  public  can 
only  be  forced  to  pay,  and  that  a  public  service  corpora- 
tion can  only  demand,  a  fair  rate  on  the  value  of  the 
property,  indicates  that  the  concern  of  the  state  with  cor- 
porations of  this  character  is  in  this  connection  only, 
that  rate-payers  shall  not  be  forced  to  pay  high  prices 
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for  a  public  necessity,  and  not  that  the  rate  of  return  to 
the  company  on  its  property  for  all  purposes  shall  be 
limited  to  a  given  percentage.  This  is,  however,  only  the 
statement  of  the  reason  for  "rate  regulation".  It  is,  of 
course,  inconclusive  as  to  the  question  here  presented. 
Can  a  rate  be  said  to  be  inadequate  which  does  not  pre- 
vent a  return  of  a  fair  income  on  the  property?  In  other 
words,  may  the  public  say,  "Our  only  duty  to  a  public 
"  service  corporation  is  to  see  that  it  has  a  total  annual 
"  income  of  six  per  cent.  We  are  not  under  any  obliga- 
"  tion  to  pay  anything  if  this  income  reaches  six  per 
"  cent,  because  of  other  uses  to  which  its  property  may 
"  be  put,  assuming  of  course,  always,  that  such  uses  do 
11  not  interfere  with  the  primary  duty  of  providing 
"water"? 

This  is  unquestionably  a  fair  statement  of  the  rule 
for  which  the  city  contends.  It  presents  two  incidental 
questions,  the  answer  to  one  of  which  must  necessarily 
be  in  the  affirmative:  (1)  If  the  property  produces  an 
income  sufficient  to  amount  to  six  per  cent  on  total  valu- 
ation (assuming  for  the  argument  that  six  per  cent  is 
a  fair  rate),  need  the  city  pay  any  rates?  Obviously,  if 
the  city  need  only  pay  four  per  cent  when  additional  ac- 
tivities net  two  per  cent,  it  need  pay  nothing  when  these 
same  activities  give  six  per  cent.  That  is  purely  a  ques- 
tion of  addition  and  subtraction.  The  enforced  supply 
of  a  great  city,  free  of  charge,  is  too  outrageous  a  prop- 
osition to  be  seriously  entertained. 

(2)  But  let  it  be  supposed  that  the  income  from  out- 
side sources  is  more  than  six  per  cent,  do  counsel  for  the 
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city  contend  that  such  income  must  be  returned  to  the 
city,  because  perchance  legislative  action  has  set  six 
per  cent  as  the  limit  of  return?  Does  not  either  an 
affirmative  or  negative  answer  to  this  question  show  the 
unsoundness  of  defendants'  proposition?  If  the  city 
replies  that  the  excess  over  six  per  cent  goes  to  it,  it  is 
evident  that  we  have  an  appropriation,  without  any  com- 
pensation whatever,  of  an  income  in  no  way  connected 
with  public  service,  whereas  if  it  replies  that  no  such 
excess  need  be  paid  to  the  city,  that  is  an  admission  that 
the  company  is,  through  its  outside  activities,  entitled  to 
whatever  income  it  may  derive  from  its  property,  al- 
though devoted  to  public  use,  which  outside  activities 
in  nc  way  embarrass  or  interfere  with  the  free  discharge 
of  its  duty  to  the  public. 

As  a  general  statement  the  basis  of  rate  regulation 
is  not  to  restrict  returns  to  complainant  but  to  see  that 
unfairness  is  not  worked  to  the  rate-payers. 

Our  statement,  under  the  discussion  as  to  substitu- 
tional value,  that,  until  an  actual  hardship  is  worked 
upon  the  public,  fairness  to  the  corporation  is  a  test,  is 
not  in  any  way  inconsistent  with  this  statement  as  to 
the  origin  of  rate  regulation. 

Furthermore,  if  the  city  receives  the  benefits  of  com- 
plainant's incidental  activities,  should  it  not,  in  all 
equity,  bear  its  burdens?  If  supposed  outside  sources 
of  income  are  unavoidably  and  without  negligence  run 
at  a  loss,  will  counsel  for  the^  city  admit  that  the  munici- 
pality should  set  proportionately  higher  rates? 
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Such  propositions  lead  us  far  astray  from  the  question 
as  to  what  actually  are  the  obligations  between  com- 
plainant and  defendants. 

As  we  understand  the  situation,  the  board  of  super- 
visors is  not  vested  with  power  to  limit  the  total  income 
which  complainant  may  receive  from  its  properties,  but 
is  authorized  to  fix  rates  for  water  supplied  to  the  City 
of  San  Francisco.  This  by  no  means  antagonizes  the 
claim  that  the  public  agency  must  take  the  value  of  the 
property  as  the  basic  element  for  rate-fixing. 

These  rates  must  give  a  fair  return  on  value.  The 
city  is  not  an  insurer  of  complainant's  solvency.  Its  only 
duty  is  to  pay  a  fair  rate  for  service  rendered.  Such  a 
rate  must  in  all  justice  as  between  the  vendor  and  ven- 
dee, the  seller  and  the  consumer  of  water,  be  based  on 
(1)  the  value  of  the  properties  in  use,  and  (2)  the  fair 
percentage  of  return  the  public  should  pay  on  such  valu- 
ation. Courts  have  uniformly  held  that  this  rate  must 
give  a  fair  return  on  present  value,  and  there  is  no  log- 
ical ground  for  saying  that  such  a  return  is  in  any  way 
connected  with  other  sources  of  income. 

The  case  of  Smyth  v.  Ames,  though  not  here  in  point, 
states  the  correct  principle,  when  it  says  the  test  is 
"what  the  service  is  reasonably  worth".  That,  and  not 
what  the  company  receives  as  income,  is  properly  the 
fair  measure  of  a  given  rate. 

The  question  as  to  outside  water  rents  involves  the 
same  principles  with  a  slight  refinement.  Let  it  be  sup- 
posed that  corporation  A  is  supplying  water  to  the  city 
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X,  to  which  the  use  of  its  water  is  dedicated.  If  its  sup- 
ply is  sufficient  to  furnish  water  to  M,  and  it  does  so, 
shall  the  income  from  that  second  source  be  considered 
as  a  part  of  the  gross  income  of  A  for  rate-fixing  pur- 
poses? An  affirmative  answer  to  this  question  can  only 
be  given  upon  one  of  two  grounds :  first,  that  the  rate  of 
return  for  water  furnished  a  municipality  is  fair  if  when 
added  to  the  return  from  other  water  otherwise  fur- 
nished the  total  is  six  per  cent,  we  will  say,  upon  the 
value  of  the  property;  or  second,  that  a  property  which 
furnishes  water  to  two  consumers  is  not  wholly  in  use 
and  useful  as  to  one  alone.  Briefly  stated,  then,  the 
questions  are,  can  the  legislature  define  the  rate  of  re- 
turn on  property  used  for  a  given  purpose  and  is  the 
value  of  the  property  to  X  decreased  because  of  other 
incidental  uses? 

We  have  discussed  the  first  question,  as  to  whether 
a  rate  of  return  is  fair  if,  when  added  to  other  returns 
from  water  furnished,  the  total  yields  say  6  per  cent  on 
value.  The  problem  may  be  stated  as  follows:  "Is 
"  the  purpose  and  power  of  rate  regulation  the  control 
"  of  income  of  the  supply  corporation,  or  the  protection 
"  of  the  consumer  from  unconscionable  charges?"  Le- 
gally ,  and  on  a  basis  of  common  logic,  the  question  im- 
plies its  own  answer.  A  legislative  provision  intended 
to  limit  the  income  which  any  individual  or  corporation 
may  earn,  is  manifestly  unfair  from  the  viewpoint  of  the 
layman,  and  a  deprivation  without  due  process  in  legal 
contemplation.  The  public  service  corporation  would 
stand  in  no  less  favorable  position  than  the  individual, 
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if  such  a  proposition  were  advanced ;  the  nature  of  serv- 
ice cannot  per  se  be  a  check  upon  corporate  income.  It 
can  only  be  a  check  upon  what  shall  be  charged  the 
consumer. 

The  difference  in  principle  is  apparent — the  one,  a 
restriction  upon  the  corporation;  the  other,  a  protection 
to  the  public.  It  is  true  that  the  result  may  be  the  same, 
no  matter  what  the  theory  of  rate  regulation  is.  If  A 
can  only  charge  one-half  its  previous  rates,  and  has  no 
other  means  of  return,  its  income  is  divided  by  two,  and 
in  that  way,  and  to  that  extent,  the  nature  of  service 
does  serve  as  a  check  upon  its  income,  but  the  reduction 
is  made  to  protect  the  public,  and  excused  upon  that 
ground.  The  end  for  which  the  ordinance  was  enacted 
was  not  to  reduce  complainant's  income. 

The  suggestions  previously  made  apply  with  equal 
force  here :  That  if  the  return  to  the  corporation  is  the 
test,  the  city  consumers  need  pay  nothing  if  the  sub- 
urban water  rents  amount  to  say  six  per  cent  upon  valu- 
ation, and  that  if  an  excess  over  this  return  is  realized, 
the  city  must,  on  this  theory,  either  claim  it  as  its  own, 
or  renounce  this  principle  that  six  per  cent  is  the  limit  of 
return.  We  therefore  place  this  additional  supply  of 
water  upon  exactly  the  same  plane  as  though  the  com- 
pany grew  corn  or  hay  upon  its  properties,  deriving  an 
income  therefrom,  or  discovered  a  mine  from  which  an 
annual  income  greater  than  that  from  the  rates  is  ob- 
tained. That  there  is  an  extra  supply  is  the  good  for- 
tune of  the  corporation.  So  long  as  the  public  is  served, 
its  only  right  is  that  it  may  not  be  forced  to  pay  for  the 
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water  furnished  it  more  than  a  reasonable  return  on  the 
value  of  all  property  dedicated  to  its  use.  When  prop- 
erty is  so  dedicated  and  used,  and  the  use  is  uninter- 
rupted, it  is  property  used  and  useful  within  the  con- 
templation of  the  law.  If  this  is  correct,  and  the  concern 
of  the  public  is  only  with  what  it  pays,  not  with  what 
the  corporation  earns,  the  items  of  income,  aside  from 
that  single  item  composed  of  the  rates  paid  by  consum- 
ers, are  immaterial  in  a  rate  investigation ;  and  whether 
outside  income  accrues  from  mines  or  agriculture,  or 
additional  water  supply,  is  not  a  subject  for  discussion. 

A  stand  upon  one  side  of  the  fence  or  the  other  must 
be  biken — rate  regulation  either  directs  what  the  corpo- 
ration may  earn,  or  what  the  consumer  shall  pay.  There 
is  no  middle  ground.  The  cases  establish  so  firmly 
the  principle  that  the  exercise  of  sovereign  power  is  not 
fundamentally  a  restriction  upon  corporate  income, 
that  we  may  consider  this  phase  of  the  question  decided, 
and  the  law  to  be  that  the  reasonable  return  must  be 
from  rates.  We  therefore  submit  that  this  is  neither  the 
logical  nor  the  legal  method  to  attack  the  question. 

The  simple  fact  that  property  is  owned  by  a  public 
service  corporation  and  is  used  and  useful  for  rendering 
service  to  the  public,  and  that  the  owner  may  use  it  for 
some  other  purpose  in  no  wise  inconsistent  with  the 
performance  of  its  public  duty,  does  not  authorize  the 
public  to  in  any  wise  limit  the  income  which  may  be 
derived  from  the  outside  sources. 

And  I  may  stop  here  for  a  moment  to  suggest  that 
they  not  only  take  all  of  our  income  from  outside  sources 
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but  they  eliminate  from  our  operation  expense  items  ag- 
gregating $60,000  or  $70,000,  and  they  teii  us  in  effect 
that  we  must  from  our  pockets  provide  the  money  to  pay 

those  expenses. 

It  has  been  suggested  that  if  one  corporation  is  sup- 
plying two  municipalities,  and  its  properties  are  devoted 
to  two  public  uses,  the  supply  agent  will,  if  our  method 
is  followed,  receive  a  duplicate  income  from  the  same 
source,  each  on  the  basis  of  total  valuation.  But,  is  it 
not  evident  that  under  this  state  of  facts,  either  set  of 
consumers  may,  on  the  basis  of  actual  continued  use, 
object  that  the  whole  property  is  not  used  and  useful 
for  supplying  water  to  it,  and  that  a  corresponding  re- 
duction in  valuation  must  be  made?  This  seems  as 
obvious  as  it  is  just. 

The  present  case,  however,  differs  in  two  fundamental 
particulars:  (1)  The  property  of  the  Spring  Valley 
Water  Company  is  dedicated  to  the  use  of  San  Fran- 
cisco alone;  (2)  There  is  no  showing  that  any  of  it  used 
for  San  Francisco  is  not  wholly  in  use  and  useful  to  San 
Francisco  for  supplying  water.  In  our  case,  the  lands 
and  water  rights  of  the  Spring  Valley  Water  Company 
are,  to  quote  the  Constitution,  "impressed  with  a  pub- 
lic use".  In  other  words,  San  Francisco  may  always 
demand,  and  by  process  of  the  courts  secure,  a  supply 
from  the  company  to  the  limit  of  the  latter 's  capacity 
from  the  property  so  in  use.  This  has  been  stoutly 
maintained  by  defendants  and  announced  in  the  deci- 
sions ;  and  if  the  question  should  ever  arise  as  to  wheth- 
er, under  the  facts  in  this  case,  San  Francisco,  or  the 
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outsiders,  must  lose  in  case  of  shortage,  the  undoubted 
answer  must  be  that  the  former  must  be  protected.  The 
properties  of  the  Spring  Valley  Water  Company  in  use 
are  therefore  the  city's  source  of  supply.  A  diversion 
of  this  supply  for  the  benefit  of  other  interests  and  to 
the  damage  of  San  Francisco  would  be  at  once  enjoined. 
That  property  is  therefore  primarily  for  this  city  alone. 
If  there  is  no  surplus  water,  San  Francisco  acknowl- 
edges the  propriety  of  a  valuation  which  includes  all  the 
allowable  elements  of  value.  It  must  then  be  granted 
that  any  use,  other  than  that  for  San  Francisco,  is  aux- 
iliary and  subsidiary,  and  that  the  value  of  water  to  this 
city  can  only  decrease  because  of  outside  uses,  when  the 
supply  fails  or  the  service  is  impaired  by  reason  of  sup- 
plying water  to  the  outside  consumers.  The  result  nec- 
essarily is  that,  unless  it  has  been  shown  that  the  outside 
uses  have  embarrassed  the  company  in  performing  its 
duty  to  San  Francisco,  all  the  property  is  just  as  much 
used  for  and  just  as  useful  to  San  Francisco  as  if  no 
water  were  sold  to  outsiders  and  as  if  no  outside  rev- 
enue were  derived. 

There  is  no  such  showing  here,  and  such  is  not  ac- 
tually the  case.  The  fact  that  there  are  two  uses  for  a 
given  piece  of  property  does  not  necessarily  detract 
from  its  value  for  either  purpose.  For  instance,  a  stream 
is  certainly  no  less  valuable  to  an  upper  riparian  owner 
if  a  lower  diverts  water  from  it  for  his  own  use.  So  far 
as  value  is  here  concerned,  we  believe  that  the  analogy  is 
perfect.  There  is  no  question  that  all  the  lands  and 
structures  and  water  rights — included  by  Grunsky — are 
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used  and  useful.  They  are  none  the  less,  and  no  one  of 
them  is  any  the  less,  used  and  useful,  because,  if  we  at 
times  happen  to  have  water  which  San  Francisco  cannot 
use,  we  allow  outsiders  to  take  a  small  part  of  the  ex- 
cess. 

We  have  not  been  allowed  any  value  for  water,  al- 
though we  always  have  millions  of  gallons  on  hand. 
Your  Honor  will  recall  that  there  is  no  valuation  for 
the  water  we  actually  have  in  the  reservoirs,  although 
we  do  not  contend  for  a  moment  that  we  are  not  re- 
quired to  keep  enough  there  to  answer  the  needs  of  San 
Francisco. 

In  the  case  supposed  the  only  element  not  so  used  and 
useful  is  the  water  itself.  We  believe  that  even  this 
water  so  diverted  is  within  the  meaning  of  the  clause, 
used  and  useful.  It  may,  theoretically,  up  to  the  very 
moment  of  delivery  to  the  outsider,  be  demanded  by 
San  Francisco  and  secured,  and  is  purely  in  fact  a  re- 
serve for  which  San  Francisco  has  no  need.  Not  need- 
ing it,  the  water  may  be  used  by  the  company  wherever 
it  may  find  a  market.  It  certainly  is  not  the  property 
of  San  Francisco;  but  even  if  it  is  granted  that  this 
water  which  is  diverted  is  not  used  and  useful,  is  not  the 
obvious  answer  that  water  as  such  is  not  valued  in  any 
estimate?  The  rights  to  the  water  are  the  only  con- 
sideration by  any  expert,  and  that  is  an  entirely  different 
piece  of  property  from  the  water  itself.  No  one  can 
deny,  under  the  present  circumstances,  that  the  water 
rights  of  the  company  are  essential  and  valuable  to  San 
Francisco.    Their  valuation  shows  them  to  be  so.    With- 
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out  them,  elaborate  systems  would  represent  only  a 
futile  outlay.  With  them,  the  works  become  a  live  util- 
ity. San  Francisco  would  be  the  last  one  to  insist  that 
the  water  rights  controlled  by  the  company  are  not  used 
for,  and  useful  to,  itself.  Until  it  is  shown  that  some 
piece  of  property  appraised  at  a  given  amount  is  les- 
sened in  value  to  the  city  because  of  its  additional  serv- 
ice, such  use  is  not  a  concern  of  the  city,  and  is  not 
properly  a  consideration  from  either  the  standpoint  of 
income  or  valuation.  After  all,  the  only  answer  which 
the  question  at  issue  demands  is  a  quotation  of  the  prin- 
ciple "The  rates — not  total  income — must  allow  a  fair 
"  return  upon  the  property  of  the  corporation  which  is 
"  used  and  useful  in  supplying  water". 

We  therefore  submit  that  neither  outside  rents  nor 
income  from  water  furnished  to  outside  consumers  is 
properly  included  in  income  for  rate-fixing  purposes. 


OPERATING  EXPENSES. 

There  are  a  number  of  deductions  claimed  by  defend- 
ants from  our  operating  expense  on  the  basis  of  Wenzel- 
burger's  testimony.    I  think  this  is  a  full  list  of  them: 

Ocean  View  pumps    $     943.98 

Lobos   Creek    2,038.17 

Portola  Reservoir   882.15 

Pescadero  expense   1,027.00 

Water  Rate  suit  13,100.05 

Coal  Account 10,730.00 
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Bond  expense    3,525.64 

Incorporation    2,846.90 

Proxies  on  reorganization 524.50 

Service  connections    14,650.19 

American  Bank  Note  Company 9,000.00 

Hydrants     4,487.00 

Meetings,  books,  printing,  etc 8,405.60 

Legal  expenses   10,000.00 

Total $82,161.18. 

I  have  read  to  you  various  items  to  which  he  takes  ex- 
ception. Many  of  those  are  referred  to  by  Mr.  Reynolds, 
and  many  of  them  are  not  mentioned  by  Reynolds  at  an. 

Now,  taking  up  the  first  of  these  items,  Ocean  View 
pumps,  Mr.  Schussler  shows,  at  pages  1325  and  2595, 
that  these  pumps  are  necessary  in  connection  with  the 
proper  maintenance  of  the  Lake  Merced  supply,  and  are 
essential  in  case  of  accident.  This  fact  has  been  elab- 
orated at  other  points,  and  will  not  be  considered  here. 
We  contend  that  defendants'  claim  should  be  disallowed. 

The  next  items  in  defendants'  claim  are  2,  3  and  4, 
Lobos  Creek,  Portola  Reservoir  and  Pescadero  Ex- 
pense. In  our  opinion  the  objection  to  these  should  be 
allowed  and  they  should  be  deducted  from  the  operating 
expense.  The  properties  are  not  in  use,  and  the  expense 
in  connection  with  them  should  not  be  borne  by  the  rate- 
payers. We  therefore  deduct  the  aggregate  of  these 
items  $3947.32. 

The  next  item  to  which  they  object, — after  having 
taken  all  of  our  outside  income,  after  having  left  us  no 
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source  from  which  we  could  get  anything  with  which 
to  pay  these  excluded  items,  except  by  contributing  it 
out  of  our  pockets, — I  say  the  next  item  is  the  Water 
Rate  Suit.  That  item  is  $13,000.  I  may  state  to  you 
that  this  item  and  indeed  all  these  items  are  discussed  in 
the  reply  brief  of  complainant,  but  I  have  thought  it 
just  as  well  to  call  your  Honor's  attention  to  them  here 
in  order  that  they  may  be  fresh  in  your  memory  in  con- 
nection with  the  other  matters  upon  which  they  have  a 
bearing. 

In  the  first  place,  no  question  is  raised  by  defendants 
as  to  the  reasonableness  of  the  charge,  nor  is  there  any 
suggestion  that  this  expense  was  not  actually  incurred 
by  complainant.  We  are  therefore  confronted  with  the 
situation  that  unless  this  claim  is  allowed,  the  company 
itself  loses.  To  claim  that  under  all  circumstances  this 
is  an  inflexible  rule,  is  hardly  a  proposition  to  be  seri- 
ously entertained.  We  concede  that  expenses  of  this 
character  might  sometimes  be  properly  disallowed,  as 
where  the  suit  was  not  brought  in  good  faith,  or  perhaps 
even  where  there  were  no  reasonable  chances  of  success. 

But  when  the  expenses  are  incurred  in  an  attempt  to 
protect  rights  which  have  been  infringed,  when  the  ac- 
tion is  so  far  justified  as  to  warrant  the  issuance  of  a 
preliminary  injunction,  we  submit  that  the  city,  and  not 
the  company,  should  properly  bear  the  expense. 

To  rest  upon  the  principle  that  in  no  event  is  such  a 
charge  a  proper  operating  expense,  is  to  announce  the 
doctrine  that  a  corporation  placed  in  the  position  of  this 
complainant  must  either  submit  to  inadequate  rates,  or 
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must,  to  be  relieved  from  them,  incur  expense  which  it 
can  never  recover.  There  can  be  no  possible  difference 
in  principle  between  taking  the  use  of  property  without 
compensation,  and  compelling  a  company  to  subject  it- 
self without  hope  of  reimbursement  to  an  expense  nec- 
essarily incurred  to  prevent  the  enforcement  of  rates, 
which,  if  enforced,  would  result  in  an  unlawful  taking. 
The  suggestion  that  our  claim  here  should  not  be  al- 
lowed, makes  the  attitude  of  the  city  unconscionable 
wheD  it  is  considered  that  it  so  fixes  and  limits  our  rates 
as  to  make  no  provision  for  the  payment  of  such  neces- 
sary and  unavoidable  expenses. 

Our  contention  is  supported  by  the  ruling  of  the  Inter- 
state Commerce  Commission. 

In  classifications  of  revenues  and  expenses  for  outside 
operations,  Interstate  Commerce  Commission  Rules  for 
Steam  Roads,  July  1,  1908,  under  the  head  III,  General 
Expenses,  page  126,  it  is  said: 

"Pay  and  expenses,  or  proportion  thereof,  of 
vice  president  and  assistants  when  directly  in  charge 
of  the  law  department,  all  counsel,  solicitors  and 
attorneys,  their  clerks  and  attendants,  and  expenses 
of  their  offices,  cost  of  law  books,  stationery  and 
printing;  fees  and  retainers  for  services  of  attor- 
neys not  regular  employees  of  a  carrier;  payments 
to  arbitrators  for  the  settlement  of  disputed  ques- 
tions; costs  of  suits  and  payments  of  special  fees; 
notarial  fees  and  witness  fees  not  provided  for  else- 
where; expenses  connected  with  taking  depositions, 
and  all  law  and  court  expenses  not  provided  for 
elsewhere. ' ' 
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I  suppose  your  Honor  knows  from  your  general  expe- 
rience that  the  vice  president  of  the  railroad  is  the  officer 
who  usually  is  in  charge  of  the  law  department. 

And  at  page  104,  under  the  head  of  V,  General  Ex- 
penses, the  following  provision  is  found: 

"Law  Expenses. — Pay  and  expenses  of  the  vice- 
president  and  assistants  when  directly  in  charge  of 
the  law  department,  all  counsel,  law  solicitors,  and 
attorneys,  their  clerks,  and  attendants,  and  ex- 
penses of  their  offices;  fees  and  retainers  for  serv- 
ices of  attorneys  not  regular  employees;  payments 
to  arbitrators  for  the  adjustment  of  disputed  ques- 
tions; costs  of  suits  and  actions  at  law,  witness  fees 
not  provided  for  elsewhere,  notarial  fees  and  special 
fees;  expenses  connected  with  the  taking  of  deposi- 
tions ;  cost  of  law  books ;  the  printing  of  briefs,  legal 
forms,  testimony,  reports,  etc.;  and  all  other  law 
and  court  expenses  not  provided  for  elsewhere." 

In  Classification  of  Operating  Expenses  as  prescribed 
by  the  Interstate  Commerce  Commission  for  Steam 
Roads,  July  1,  1908,  page  14,  is  found  the  following: 

"V.     General  Expenses 

"106.     Salaries  and  Expenses  of  General  Officers. 
"107.     Salaries  and  Expenses  of  Clerks  and  At- 
tendants. 

"108.     General  Office  Supplies  and  Expenses. 
"109.     Law  Expenses. 
"110.     Insurance." 


Under  Classification  of  Operating  Expenses  as  pre- 
scribed by  Interstate  Commerce  Commission,  Section  20 
of  the  Act  to  Regulate  Commerce,  June  2,  1907,  it  is 
said,  at  page  86,  under  the  heading  of  Law  Expenses : 

"This  account  includes  pay  and  expenses  of  vice- 
president  and  assistants  when  directly  in  charge  of 
the  law  department,  all  counsel,  solicitors,  and  at- 
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torneys,  their  clerks  and  attendants,  and  expenses 
of  their  offices;  cost  of  law  books,  printing  briefs, 
legal  forms,  testimony,  reports,  etc.;  fees  and  re- 
tainers for  services  of  attorneys  not  regular  em- 
ployees of  a  carrier ;  payments  to  arbitrators  for  the 
settlement  of  disputed  questions;  costs  of  suits  and 
payment  of  special  fees,  notarial  fees  and  witness 
fees,  not  provided  for  elsewhere;  expenses  con- 
nected with  taking  depositions  and  all  law  and  court 
expenses  not  provided  for  elsewhere." 

The  further  fact  should  also  be  taken  into  considera- 
tion that  while  Judge  Morrow  in  granting  the  pre- 
liminary injunction  in  1903  found  the  value  of  com- 
plainant's properties  to  be  at  least  $26,750,000,  the  board 
of  supervisors  determined  the  value  of  identically  the 
same  property  for  the  succeeding  year  at  $24,124,389, 
allowing  an  addition  of  $548,823  to  cover  new  construc- 
tion during  that  year.  In  1905-6  the  board  of  super- 
visors found  a  valuation  of  $25,001,000  upon  a  property 
which,  while  increased  in  value  during  that  year,  had 
been  valued  by  Judge  Gilbert,  at  the  granting  of  a  pre- 
liminary injunction  twelve  months  before,  as  at  least 
worth  $26,750,000.  Would  it  not  be  most  unjust  and 
unfair  if  complainant  is  not  allowed  expenses  which  it 
reasonably  and  actually  incurs  in  an  attempt  to  secure 
rights  to  which  there  have  been  repeated  indications  it 
is  entitled? 

Note.  An  examination  of  the  record  in  the  San  Diego  case 
in  one  of  the  opinions  in  which  it  was  suggested  that  upon 
retrial  of  the  case  expenses  incurred  in  presenting  it  should 
not  l>e  allowed,  shows  that  the  question  was  neither  discussed 
nor  suggested  in  the  upper  court,  and  that  portion  of  the 
opinion  is.  therefore,  pure  dictum.  In  any  event,  the  appellate 
court  had  already  determined  that  there  was  no  merit  in  the 
company's  contention. 
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The  charge  for  $10,000,  number  14  above,  which  is 
further  disputed,  is  likewise  included  under  the  above 
quotations.  If  a  necessary  expense  to  keep  complainant 
a  going  concern,  it  was  a  charge  which  should  have  been 
placed  as  it  was  against  operating  expenses.  A  failure 
to  allow  these  charges  would  deny  to  the  company  the 
right  to  collect  them  at  all,  and  would  force  it  to  stand 
this  loss  without  remuneration  of  any  character. 

There  is  another  item,  Coal  Error,  which,  as  we  think, 
should  be  properly  disallowed,  in  accordance  with  the 
contention  of  the  defendants.  This  amount  was  not  a 
charge  for  the  year  1903,  but  was  made  to  correct  an 
error  of  13  years'  standing,  and  defendants'  claim  for  a 
deduction  in  this  instance  seems  well  founded. 

Items  7,  8,  9  and  11,  Bond  Expense,  Incorporation, 
Proxies  on  Keorganization,  American  Bank  Note  Com- 
pany: 

These  are  all  expenses  in  connection  with  the  new  in- 
corporation and  the  reorganization  of  the  company,  and 
we  have  shown  elsewhere  were  essential  for  the  con- 
tinued life  of  the  company.  Defendants,  at  page  680, 
after  quoting  an  extract  from  Wenzelburger's  Exhibit 
No.  97,  page  13,  say: 

"Complainant's  exhibit  No.  124  gives  charges  un- 
der operating  expenses  for  'Bond  Expense',  in  the 
amount  of  $3525.64  for  1903-4,  and  $1.40  for  1904-5. 
These  charges  are  of  the  same  nature  as  those  ob- 
jected to  by  Mr.  Wenzelburger,  and  are  deducted 
by  us  from  operating  expenses,  at  pages  691-2  of 
this  brief  for  the  reasons  given  by  Mr.  Wenzel- 
burger. ' ' 
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As  a  matter  of  fact,  Wenzelburger's  deduction  was 
$2,852.14,  and  there  is  no  suggestion  in  either  exhibit 
as  to  what  the  character  of  the  charge  was. 

Incorporation,  proxies  on  reorganization,  and  the 
charge  of  the  American  Bank  Note  Company,  as  we 
have  previously  shown  at  another  place,  were  made 
necessary  by  the  fact  that  the  company  must  either  reor- 
ganize or  dissolve.  Such  charges,  vital  as  they  were  to 
the  further  existence  of  the  corporation,  seem  to  be  fit- 
ting operating  expenses. 

Mr.  Wenzelburger's  suggestion  is  to  add  it  to  con- 
struction; in  other  words,  he  seems  to  admit  that  it  is 
allowable  either  as  construction  or  as  operation.  The 
suggestion  that  it  should  go  to  construction,  it  seems  to 
me,  answers  itself. 

And,  further,  Mr.  Wenzelburger's  deduction  that  this 
money  should  be  charged  to  construction  is  unsupported 
by  any  evidence  that  the  amount  so  obtained  was  used 
for  that  purpose.  The  facts  previously  shown  as  to  the 
reorganization  of  the  company  indicate  that  these  ex- 
penses were  incurred  purely  to  validate  bonds  under 
the  new  company  and  to  pay  the  expenses  which  it  was 
necessary  to  incur  in  order  that  the  security  of  the  bond- 
holders might  be  enforceable  against  the  reorganized 
corporation. 

The  next  item  is  Service  Connections : 

This  deduction  is  claimed  purely  on  the  strength  of 
Wenzelburger's  opinion  that  it  is  not  a  proper  operating 
expense   although   so   treated   on   complainant's   books. 
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Wenzelburger's  argument  is  that  in  the  "Service  Con- 
nections" account,  disbursements  for  the  year  1903  were 
distributed  in  the  proportion  of  38  per  cent  to  new  con- 
struction and  62  per  cent  to  operating  expenses, — as  I 
have  told  you,  his  examination  only  covered  one-half  the 
fiscal  year — and  that  the  receipts  were  apportioned  in 
the  ratio  of  85  per  cent  to  new  construction  and  15  per 
cent  to  operating  expenses,  and  he  concludes  that  the 
receipts  and  disbursements  should  be  divided  in  the 
same  proportion. 

He  does  not  claim  to  get  this  from  the  books,  it  is 
part  of  the  text  of  this  long  report  offered  in  evidence, 
to  the  truth  of  which  he  did  not  swear  and  to  the  truth 
of  which  he  was  not  asked  to  swear. 

He  says,  exhibit  97,  page  6 : 

"Operating  expense  is  credited  on  the  company's 
books  with  $4672.44  instead  of  $19,322,  as  above, 
a  difference  of  $14,650.19." 

By  referring  to  page  685  of  defendants'  brief,  it  will 
be  seen  that  the  above  quotation  is  the  only  reason 
advanced  by  them  why  such  a  deduction  should  be  made. 
It  is  simply  an  illustration  of  Wenzelburger's  differing 
from  Reynolds  and  the  officers  of  the  company  who 
operated  the  plant,  as  to  what  percentage  of  the  receipts 
of  the  company  from  service  connections  should  be 
charged  to  operating  expense.  Service  connections  are 
made  of  material  from  which  the  company  obtains  a 
profit,  and  when  the  connection  is  once  made,  the  service 
continues  for  all  time.  Why  it  is  improper  for  the  com- 
pany to  charge  as  disbursements  what  the  material  itself 
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costs  the  company  at  wholesale,  and  to  credit  the  profit 
obtained  from  the  customer  to  permanent  improvements, 
is  not  shown.  Wenzelburger  offers  no  evidence  against 
the  propriety  of  the  charge,  except  his  opinion. 

The  next  item  is  Hydrants: 

This  represents  a  charge  for  setting  and  changing 
hydrants  which  complainant  has  always  charged  to  oper- 
ating expenses.  Reference  to  defendants'  brief,  page 
692,  will  show  that  there  is  no  evidence  on  which  to  base 
this  deduction  or  its  amount.  Counsel  adopt  Mr.  Wen- 
zelburger 's  argument,  which  is  simply  that,  because  in 
the  years  1901,  1902  and  1903,  three  similar  items,  $3,500, 
$3,800  and  $6,000,  with  an  average  of  $4,487,  were 
charged  to  permanent  improvements,  therefore  that 
amount  should  be  deducted  from  operating  expenses. 
No  reason  for  the  deduction  is  in  this  instance  advanced, 
and  the  opinion  of  Mr.  Wenzelburger  is  once  more  found 
to  be  opposed  to  that  of  the  men  who  were  actually  con- 
ducting the  plant,  and  who  considered  that  while  the 
hydrants  are  parts  of  its  permanent  equipment,  the  ex- 
pense of  setting  them  and  of  removing  them  is  a  legiti- 
mate operating  expense,  so  that  we  have  as  a  result, 
these  two  facts  only:  (1)  That  Mr.  Wenzelburger  thinks 
some  charge  should  be  made;  and  (2)  of  an  indefinite 
amount. 

The  next  item  consists  of  charges  for  Meetings,  Books, 
Printing,  etc.: 

Under  this  head,  defendants  attempt  to  deduct  $8,405.60 
for  meetings,  railroad  tickets,  recording,  filing,  abstracts, 
books,  stationery,  printing  and  maps.     No  reason  is  ad- 
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vanced  why  these  charges  are  not  proper,  and  the  rulings 
of  the  Interstate  Commerce  Commission  above  quoted 
show  that  they  should  be  included  in  this  department. 
Furthermore,  this  is  entirely  a  computative  amount 
which  Mr.  Wenzelburger  thinks  is  proper.  It  has  no 
basis  in  the  record. 

We  wish  further  to  call  attention  to  the  fact  that  coun- 
sePs  argument  for  a  deduction  here  and  in  the  previous 
item  is  wholly  inconsistent  with  the  theories  formerly 
advanced.  When  the  discussion  centers  upon  the  value 
of  the  property  based  on  the  cost  of  construction,  it  is 
strenuously  insisted  that  all  such  items  should  be 
charged  to  operating  expenses  and  deducted  from  con- 
struction account.  But  when  the  discussion  concerns  the 
present  question,  the  insistence  is  equally  strenuous  that 
they  should  be  deducted  from  operating  expenses  and 
charged  to  construction.  The  result,  taking  the  two 
contentions  of  defendants,  would  be  that  they  would  not 
be  charged  at  all,  and  the  company  would  stand  the  loss. 

The  total  amount,  therefore,  of  deduction  from  oper- 
ating expense  is $14,677.32, 

which,  when  subtracted  from ....  $82,161.18, 
the  amount  of  deduction  claimed 

by  defendants 14,677.32, 

leaves   $67,483.86, 

which  should  be  restored  to  operating  expenses.  That 
is,  deductions  claimed  by  defendants  in  the  sum  of 
$14,677.32,  we  have  admitted  to  be  proper. 
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For  the  year  1904-05,  the  following  deductions  are 
claimed : 

Ocean  View  pumps $1,556.12 

Lobos   Creek    1,513.50 

Portola  Reservoir    1,008.51 

Pescadero  Expense    948.00    $  5,026.13 

Water  Rate  Suit 51,447.14 

Bond  Expense  1.40 

Service  Connections  14,650.19 

Hydrants  set 4,487.00 

Meetings,  railroad  tickets,  stationery,  etc 8,405.60 

Total $84,017.46 

The  following  eliminations,  on  the  basis  of  what  has 
been  said  above,  are  submitted  to  be  improper: 

Ocean  View  pumps $  1,556.12 

Water  Rate  Suit 51,447.14 

Bond  Expense  1.40 

Service  Connections    14,650.19 

Hydrants  set  4,487.00 

Meetings,  railroad  tickets,  stationery,  etc 8,405.60 

Total $80,547.45 

As  to  the  item  therein  set  forth,  service  connections, 
$14,650.19,  for  that  year,  there  was  no  such  item.  De- 
fendants use  that  item,  $14,650.19,  for  the  year  1904- 
05,  whereas  Mr.  Wenzelburger  stopped  his  examination 
on  the  first  of  January,  1904,  and  so  far  as  the  record 
is  concerned  never  saw  the  books  again;  and  there  is 
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not  in  this  record  from  beginning  to  end  anything  that 
indicates  or  from  which  the  inference  may  be  drawn 
that  for  that  fiscal  year  there  was  a  charge  of  $14,650.19 
for  service  connections.  And  the  same  is  true  of 
hydrants  set,  $4,487,  and  it  is  equally  true  of  meetings, 
railroad  tickets,  stationery,  etc.,  $8,405,  for  the  support 
of  which  there  is  not  a  syllable  in  the  record.  They  as- 
sume that  because  Mr.  Wenzelburger  assumed  that  that 
expense  had  been  incurred  in  the  fiscal  year  1903,  that 
a  fortiori,  it  had  been  incurred  in  1904.  That  is  their 
only  basis  for  including  those  charges   in  the  record. 

For  the  next  year,  1905-06,  they  claim  the  following 
deductions : 

Ocean  View  pumps $    900.00 

Lobos   Creek    1,402.63 

Portola  Reservoir    1,653.50 

Pescadero  Expense    948.00    $  4,904.13 

Water  Rate  Suit 31,890.61 

Crystal  Springs  pumps 800.00 

Roof   and   brick   bottom   at   Francisco    Street 

Reservoir    17,700.00 

Bridge  at  Sunol  Filter  Beds 500.00 

Service   Connections    14,650.19 

Hydrants  set  4,487.00 

Meetings,  railroad  tickets,  etc 8,405.60 

Total $83,337.53 

Of  these  expenses  we  allow  those  of  the  same  charac- 
ter, that  is,  we  admit  the  propriety  of  their  objection  to 


297 


those  of  the  same  character  as  to  which  we  admitted 
the  propriety  of  their  objections  in  preceding  years. 
We  do  not  admit  the  propriety  of  the  objection,  how- 
ever, that  the  Ocean  View  pumps  were  not  in  use;  nor 
do  we  admit  that  there  is  any  proper  objection  to  the 
inclusion  of  the  following  charges  as  operating  expenses : 
water  rates  suit,  service  connections,  hydrants  set,  meet- 
ings, railroad  tickets,  etc.,  Crystal  Springs  pump. 
There  is  one  item  there,  if  your  Honor  please,  as  to 
which  I  do  admit  the  propriety  of  the  objection,  and  that 
is  the  item  of  $17,700  for  the  Francisco  street  reservoir, 
provided  we  are  to  receive  an  allowance  for  depreciation. 

Their  objection  to  that  item  is  that  it  should  go  to 
permanent  improvements.  It  was  for  the  renewal  of  a 
roof  upon  the  Francisco  street  reservoir  and  for  the 
renewal  of  a  floor  in  that  reservoir.  Their  contention  is, 
from  beginning  to  end,  and  from  the  beginning  to  the 
end  in  their  brief  it  is  their  contention,  that  renewals 
have  always  been  taken  care  of  by  income. 

And  now  I  want  to  put  by  the  side  of  that  contention 
their  claim  in  this  brief  with  reference  to  this  particular 
item,  because  it  gives  us  an  opportunity  to  make  a  con- 
crete illustration  of  their  blowing  hot  at  one  time  and 
cold  at  another  time,  particularly  if  it  is  to  their  interest 
to  do  so.  Referring  to  pages  675  and  676  of  defendants' 
brief,  this  statement  follows  a  quotation  from  the  record 
of  the  testimony  of  a  Mr.  Williams,  who  was  an  assistant 
engineer  of  complainant,  stating  what  that  work  was 
and  why  it  was  necessary;  that,  in  plain  language,  it  was 
the  renewal  of  a  roof  which  had  worn  out  and  the  re- 
newal of  a  floor  which  had  worn  out: 
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"These  two  items  of  expenditure  on  the  Fran- 
cisco Street  reservoir  evidently  belonged  to  new  con- 
struction, and  we  have  accordingly  deducted  the 
sum  of  $17,700  from  operating  expenses  for  the  year 
1905-06  at  page  693  of  this  brief." 

They  contend  that  we  are  not  entitled  to  anything  for 
depreciation,  and  this  doctrine,  followed  to  its  logical 
and  legitimate  result,  would  be  that  in  the  course  of  time 
we  would  have  represented  in  that  Francisco  street 
reservoir  an  amount  of  money  infinitely  greater  than  its 
actual  value.  With  reference  to  this  matter  their  posi- 
tion seems  to  be  that  every  time  a  roof  is  added  to 
renew  one  that  has  worn  out,  the  cost  of  it  should  be 
added  to  capital  investment.  If  they  claim  that  re- 
newals are  to  be  provided  for  out  of  income,  this  item 
must  of  course  be  allowed  as  an  operating  expense. 

As  a  final  evidence  of  unfairness  we  wish  to  remind 
your  Honor  that  notwithstanding  defendants'  vigorous 
declaration  that  this  was  a  construction  expense,  no  such 
allowance  was  made  by  them  for  the  year  in  which  this 
work  was  done. 

And  now  we  find  repeated  in  this  third  year  these 
items  of  $14,650.19,  $4,487  and  $8,405.60,  and  without 
a  word  in  the  testimony  to  show  the  propriety  of  their 
allowance. 


WENZELBURGER'S  TESTIMONY. 

The  testimony  of  Mr.  Wenzelburger  consists  of  a  little 
over  four  pages ;  it  is  very  short  and  I  will  read  it : 
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''A.  Wenzelburger,  called  for  the  defendant, 
sworn. 

"Mr.  Partridge.     Q.  1.     What  is  your  full  name? 

"A.     A.  Wenzelburger. 

"Q.  2.     Where  do  you  reside? 

"A.     2960  Steiner  street. 

"Q.  3.     In  San  Francisco? 

"A.     Yes  sir. 

"Q.  4.     How  long  have  you  lived  in  this  city? 

"A.     Since  1876. 

"Q.  5.     What  is  your  business  or  profession? 

"A.     Certified  public  accountant. 

"Q.  6.  How  long  have  you  been  engaged  in  that 
business  ? 

"A.  As  a  certified  public  accountant  ever  since 
the  'Accountant  law'  has  been  passed,  and  previous 
to  that  as  a  professional  accountant  for  25  years. 

"Q.  7.  What  do  you  mean  by  a  certified  public 
accountant? 

"A.  The  state  of  California  has  passed  an  ac- 
countant's law  creating  a  Commission,  of  which  I 
am  one,  to  examine  candidates  who  desire  the  title 
of  certified  public  accountant.  This  is  equivalent  to 
the  chartered  accountants  of  England. 

"Q.  8.  Then,  as  I  understand  it,  you  are  one  of 
the  Commissioners  for  the  State  of  California  for 
the  examination  of  accountants,  are  you? 

"A.     Yes  sir. 

"Q.  9.  During  the  25  years  of  your  experience 
in  that  profession  have  you  been  constantly  en- 
gaged in  the  examination  of  books  and  accounts? 

"A.  No,  not  all  the  time.  I  have  been  in  the 
insurance  business,  and  was  up  to  1892,  as  Cashier 
and  Bookkeeper,  and  afterwards  as  general  agent, 
in  general  insurance ;  but  I  always  run  the  financial 
department,  the  accounting  department;  but  during 
the  evenings  of  that  time  and  so  on  I  did  accounting 
work.  Since  about  1890  I  have  exclusively  done  ac- 
counting work. 
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"Q.  10.  Have  you  made  any  examination  of  the 
books  and  accounts  of  the  Spring  Valley  Water 
Works  and  the  Spring  Valley  Water  Company? 

"A.      I  have. 

"Q.  11.  Have  you  been  assisted  in  that  by  any 
person  or  persons? 

"A.      I  have. 

"Q.   12.     You  have? 

"A.  I  have.  I  had  my  first  assistant,  Mr.  White- 
ly,  and  then  I  had  a  Mr.  Casey  and  a  Mr.  Cook, 
and  various  accountants,  assisting  me  in  preparing 
the  accounts. 

"Q.  13.  Will  you  state  the  work  you  have  done 
on  the  books  of  the  Spring  Valley  Water  Works 
and  the  Spring  Valley  Water  Company,  you  and 
your  assistants? 

''A.  I  began  on  January  4,  1903,  I  believe,  and 
up  to  June  1st,  I  prepared  the  permanent  improve- 
ments for  the  years  1901,  1902  and  1903,  and  the 
maintenance  expenses  for  the  same  period,  of  which 
T  have  a  report  here  giving  the  result  in  detail,  ac- 
companied with  the  detail  figures. 

"Q.  14.  In  connection  with  that  did  you  examine 
the  entire  books  of  the  company  on  that  subject? 

"A.  After  rendering  this  report  I  went  to  work 
and  got  the  value  of  the  plant — the  construction  ac- 
count— since  1860  up  to  Januar}^  1st,  1904,  which  is 
contained  in  the  second  report,  accompanied  by  de- 
tail figures. 

"Q.  15.     What  is  this  report  which  I  hand  you? 

"A.  This  is  the  report  of  the  first  period  where- 
in I  give  the  permanent  improvements  for  the  years 
1901,  1902  and  1903,  and  the  operating  expenses  for 
1901,  1902  and  1903. 

"Mr.  Kellogg.  Q.  16.  Calendar  years  or  fiscal 
years? 

"A.     Calendar  years.' ' 
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You  will  therefore  see  that  his  examination  does  not 
cover  all  of  the  fiscal  year  1903,  but  that  it  ended  with 
the  1st  of  January,  1904. 

Then  Mr.  Partridge  offered  in  evidence  his  first  re- 
port, which  was  marked  Exhibit  97.  The  witness  re- 
marks:    "With  this  goes  these  books"  (indicating). 

"Mr.  Partridge.  Q.  16.  Will  you  examine  these 
detail  books  and  state  which  one  of  those  books  ac- 
companies that  report? 

"A.  Accompanying  this  report  go  the  detail  re- 
ports of  operating  expenses,  1901,  1902  and  1903, 
and  permanent  improvements,  1901,  1902  and  1903. 

"Mr.  Partridge.  We  now  offer  in  evidence  the 
two  volumes  of  typewritten  pages,  entitled  '  Spring 
Valley  Water  Company,  operating  expenses  1901; 
A.  Wenzelburger,  Certified  Public  Accountant,  418 
California  Street,  San  Francisco,  Cal.'.  They  are 
bound  together  with  the  volume  bound  in  black,  en- 
titled '  Spring  Valley  Water  Company,  operating  ex- 
penses, 1902;  A.  Wenzelburger,  Certified  Public  Ac- 
countant, 418  California  Street,  San  Francisco,  Cal.' 
Both  of  them  are  bound  together  with  a  black  bind- 
ing entitled  'Spring  Valley  Water  Company,  Oper- 
ating expenses,  1903;  A.  Wenzelburger,  Certified 
Public  Accountant,  418  California  Street,  San  Fran- 
cisco, Cal.'  We  ask  that  it  be  marked  defendant's 
exhibit  No.  98. 

"The  Examiner.  That  will  be  marked  'Defend- 
ant's Exhibit  No.  98'. 

"Mr.  Partridge.  We  also  offer  in  evidence  the 
volume  of  typewritten  pages  entitled  'Spring  Val- 
ley Water  Company,  permanent  improvements,  1901, 
1902  and  1903;  A.  Wenzelburger,  Certified  Public 
Accountant,  418  California  Street,  San  Francisco, 
Cal.',  with  which  is  bound  a  volume  entitled  the 
same  way,  for  1902,  and  also  a  volume  entitled  the 
same  way,  for  1903,  and  we  ask  that  it  be  marked 
'defendant's  exhibit  No.  99'. 
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"The  Examinee.  That  will  be  marked  'Defend- 
ant's Exhibit  No.  99'. 

"Mr.  Partridge.  We  now  offer  in  evidence  the 
smaller  volume  in  black  leather,  entitled  'Spring 
Valley  Water  Company,  second  report  of  A.  Wen- 
zelburger,  Certified  Public  Accountant,  San  Fran- 
cisco ' ;  the  first  or  title  page  of  which  reads :  '  Spring 
Valley  Water  Company,  Second  report  of  A.  Wen- 
zelburger,  Certified  Public  Accountant,  418  Cali- 
fornia Street,  San  Francisco,  Cal.,  October  25,  1904'. 
We  ask  that  that  be  marked  defendant's  exhibit  No. 
100. 

"The  Examiner.  That  will  be  marked  'Defend- 
ant's Exhibit  No.  100'. 

"Mr.  Partridge.  We  also  offer  in  evidence  the 
bound  volume,  entitled  'Spring  Valley  Water  Works 
and  Spring  Valley  Water  Company,  construction 
accounts,  1860  to  1904;  income  and  profit  and  loss 
account,  1860  to  1904;  sundry  trial  balances;  A. 
Wenzelburger,  Certified  Public  Accountant,  418  Cal- 
ifornia Street,  San  Francisco,  Cal.',  with  which  is 
united  a  bound  volume  entitled  the  same  way,  the 
second  section;  and  ask  that  it  be  marked  defend- 
ant's exhibit  No.  101. 

"The  Examiner.  That  will  be  marked  'Defend- 
ant's exhibit  No.  101'. 

"Mr.  Partridge.  We  now  offer  in  evidence  the 
bound  volume  entitled  'Spring  Valley  Water  Com- 
pany, salaries,  1901,  1902  and  1903;  Crystal  Springs 
Dam  Account,  1886  to  1895  inclusive;  A.  Wenzel- 
burger, Certified  Public  Accountant,  418  California 
Street,  San  Francisco,  Cal.',  and  ask  that  it  be 
marked  defendant's  exhibit  No.  102. 

"The  Examiner.  That  will  be  marked  'Defend- 
ant's exhibit  No.  102'." 

I  have  read  to  your  Honor  every  question  propounded 
to  Mr.  Wenzelburger  and  every  answer  that  he  made. 
His  reports  consist — and  I  think  I  am  conservative  when 
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I  make  the  statement — at  least  to  the  extent  of  three- 
quarters  of  the  matter  covered  by  him,  of  statements 
made  by  him  and  deductions  and  conclusions  drawn  by 
him. 

The  question  was  not  propounded  to  Mr.  Wenzelbur- 
ger  at  any  time  whether  these  figures  were  taken  from 
the  books  of  the  Spring  Valley  Water  Company ;  whether 
they  represented  correct  transcripts  of  the  books;  or 
whether  they  detailed  the  transactions  as  they  appeared 
upon  the  books.  No  objection  was  made  to  the  intro- 
duction of  these  reports  and  accounts,  but  as  I  look 
at  it  the  failure  to  make  any  objection  at  that  time  does 
not  by  any  means  recognize  the  probative  value  of  the 
statements  made  in  Mr.  Wenzelburger's  reports.  If  he 
had  been  put  upon  the  stand,  probably  he  might  have 
stated  that  he  found  certain  figures  under  a  certain  title, 
and  that  deducting  one  from  the  other,  or  adding  one 
to  the  other,  he  had  reached  a  certain  result.  But  I 
take  it  that  the  test  always  is  whether,  if  an  untrue  state- 
ment is  made  by  a  witness,  there  can  be  predicated  upon 
it  an  indictment  for  perjury.  No  one  would  say  for  a 
moment  that  an  indictment  for  perjury  could  be  predi- 
cated upon  any  part  of  this  record  so  far  as  Mr.  Wen- 
zelburger  is  concerned,  if  the  statements  found  in  his 
abstract  or  in  his  report  were  absolutely  untrue.  He 
nowhere  says  they  are  true.  He  nowhere  says  he  got 
them  from  the  books.  I  only  suggest  that  to  your  Honor 
at  this  time  in  order  that  you  may  consider  their  proba- 
tive value  when  you  come  to  consider  the  evidence.  Our 
failure  to  object  to  them  undoubtedly  entitled  them  to 
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be  admitted  for  whatever  they  are  worth,  but  our  fail- 
ure to  object  did  not  give  them  the  value  which  would 
have  attached  to  them  if  Mr.  Wenzelburger  had  testi- 
fied to  the  facts. 

I  am  not  going  to  devote  much  time  to  Mr.  Wenzel- 
burger, but  I  suggest  this :  there  is  a  claim  made  that  Mr. 
Wenzelburger  was  not  able  to  get  at  some  of  the  books 
of  the  company.  For  what  it  is  worth  I  refer  you  to  the 
statement  in  his  exhibit  No.  101,  wherein  he  says,  first, 
that  he  had  hoped  to  be  able  to  make  a  complete  report 
— and  this  is  long  after  he  discovered  that  certain  books 
were  missing — but  he  was  instructed  by  Mr.  Dockweiler 
io  discontinue  the  work  because  funds  for  its  continu- 
ance had  not  been  provided.  There  is  another  very  sig- 
nificant statement  in  his  report,  if  it  is  to  be  considered 
at  all,  and  that  is — the  report  being  addressed  to  the 
^ity  attorney  of  the  City  and  County  of  San  Francisco : 
"  You  instructed  me  not  to  ask  for  any  information  or 
"  explanation  of  what  I  found  from  any  officer  of  the 
" '  Spring  Valley  Water  Company. ' '  That  was  a  peculiar 
instruction  to  give  to  this  man  who  was  going  there  to 
ascertain  facts.  It  was  in  effect  that  if  he  found  any- 
thing that  was  difficult  of  explanation  to  him  he  was  not 
to  ask  any  explanation  of  it  from  any  officer  of  this  com- 
pany. That  does  not  appear  to  have  had  for  its  purpose 
the  auditing  of  the  books  of  the  company,  or  the  ascer- 
tainment of  the  truth,  but  rather  suggests  that  he  was  to 
go  as  a  special  agent,  looking  for  something  to  the  dis- 
credit of  the  company  whose  books  he  was  to  examine. 
Wenzelburger 's  report  does  not  cover  the  whole  fiscal 
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NET  INCOME 

V.U.I  ATION  OF  PROPERTIES 

Exact  figures 

of 

defendant: 

$1,284,378.31 

lefendaats'  figures ,1,284,378.31  *%&&j£Z? *W"MI 

Except 158,305.81  (i)  for  improper  de- 

deduelion  of  1%   on   i,runsky                            duetion  from  oper- 

valuat.on  $lo,o<i..,    t                                              cling  expenses $67,483.86 

753,837.20  (5%  interest  during  (2)  for  depreciation..  158,305.81 
«i^«in  an  ,„       °°"stl™''™>         (3)  outside  rents  im- 

Kxi'i'pt  deductions: 
(1)  for  all  outside  in- 
.oiiic    except    office 
building   ...$106,957.00 

properly   subtracted 
iVmtii    updating   ex- 
penses       67,483.86      174,440.8r 

E.vcpf  deductions: 

expenses  improperly 
eliminated    -.••  * 

rents  which  can  un- 
der no  theory  be  in- 
eluded 

7,483.86 

4,228.27      131,712.13 

$1,109,937.45 

$1,152,666.18 

$951,631.64 

Snpervisors'  estimate 

4.60 

4.778 

5.324 

4.667 

3.946 

Grunsky:    Structures  $15,076,744.00 

4.18 

4.34 

4.837 

4.24 

3.584 

Dams 271,000.00 

Contingencies,  etc...      1,400,000.00 
"Water  and  lands. . . .      0,047,045.00 

$26,549,226.00 

Gnrnsky:    Structures  $15,076,744.00 

Interest 753,837.00 

Dams 271,000.00 

Excess  35  million  Dil- 
lons over  Grunsky.         383,236.00 
Contingencies  1,400,000.00 

4.12 

1.26 

4.77 

4.18 

3.63 

$26,932,462.00 

Irunsky:    Structures   $15,O7ii.744.()0 

3.93 

4.07 

4.548 

3.987 

3.369 

Contingencies   1,400,000.00 

Excess  of  water  right 

value  at  $50,000  per 

sec.  ft 1,600,742.00 

Lands    and    water 

rights   9,047,645.00 

i 

Srunsky:    Excess  of  Ala.  water 
rights    at    $40,000 
per  million  gallons 
over    defendants' 
estimate  $      263,232.13 

Ala.  properties 5,039,618.00 

Reduet'n  in  Tuolumne 
Cost — through    uti- 
lizing Peninsula  sys- 
tem       21,300,000.80 

Interest,   4%%   for 

2i/2  years,  on  above      2,396,250.00 

3.827 

3.97 

4 

4.429 

3.88 

3.28 

$23,999,10013 

SrnnBky:    Substituting    for   his 
estimate    of   S.   F. 
lauds,  value  as  giv- 
en by  Baldwin  (ap- 
proximately     $14,- 
000,000)   $36,425,755.00 

3.047 

3.164 

3.526 

3.09 

2.61 

3.247 

3.37 

3.757 

3.294 

2.78 

Contingencies,  etc...      1,400^000.00 
Lands    and    water 

_  rights   9,047,645.00 

Excess    in    value    of 

Peninsula  water  on 

basis   of   saving   1 

pipe  from  Tuol.,  18 

mil.  gal.  at  $463,851      7,629,318.00 

$34,178,544.00 

Lowest    amount    suggested    by 
Her,„g,    Schuyler,    Adams, 
fceuussler  or  Stearns $40,000,000.00 

2.774 

2.88 

3.21 

2.815 

2.379 
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year  1903,  but  only  half  of  it.  There  is  not  anything  to 
show  that  many  of  his  criticisms  may  not  have  been 
done  away  with  before  the  end  of  that  fiscal  year. 


RATE  OF  RETURN. 

Table  Showing  Rate  of  Return. 

We  have  prepared  this  table  on  the  rate  of  return 
which  I  wish  to  explain  to  your  Honor  very  briefly. 

[Inserted  opposite.] 

At  the  top  of  the  first  column  is  "net  income".  With- 
out making  this  table  very  much  larger,  we  could  not 
get  "net  income"  exactly  where  it  should  be.  At  the 
top  of  the  second  column  are  defendants'  figures 
of  net  income,  $1,284,378.31.  In  arriving  at  that  net  in- 
come, they  take  income  from  all  outside  sources,  and 
deduct  a  large  amount — aggregating  $67,483.86  from  op- 
erating expenses.  That  first  column  excludes  from  their 
computation  all  income  from  outside  sources,  except  in- 
come from  the  office  building.  It  also  excludes  the  deduc- 
tion which  they  have  made  from  operating  expenses, 
$67,483.86;  in  other  words,  it  takes  from  their  total  net 
income,  $174,440.86,  leaving  $1,109,937.45  as  the  actual 
net  income  to  the  company  on  that  basis  of  computation. 
In  No.  2  we  again  take  defendants'  figures  as  a  basis, 
that  is,  the  income  which  they  claim  we  derived,  $1,284- 
378.31.  From  that  we  make  the  following  deduction :  for 
operating  expenses,  as  explained  in  the  first  column, 
we  take  $67,483.86;  in  other  words,  we  say  that  that 
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$67,483.86  is  operating  expense,  and  they  have  treated  it 
as  not  being  operating  expense.  If  our  theory  as  to  out- 
side lands  is  incorrect,  the  income  derived  from  this 
source  during  the  fiscal  year  1903-04  should  be  included 
in  total  income,  but  we  shall  explain  that  defendants' 
computation  of  $141,337  includes  income  on  property 
not  in  use  and  also  income  from  suburban  properties 
which  accrued  before  this  year,  aggregating  $64,228.27, 
which  added  to  the  £.bove,  $67,483.86,  gives  us  a  total 
of  $131,712.13,  and  which  when  deducted  from  $1,284,- 
378.31  leaves  as  total  income  for  1903-4,  on  this  basis, 
$1,152,666.18.  The  next  column  takes  the  defendants' 
figures  as  they  are  without  any  qualification. 

In  the  next  column  we  start  with  defendants'  figures, 
$1,284,378.31;  from  that  we  make  a  deduction  of  $158,- 
305.81  for  depreciation.  To  obtain  this  amount  we  take 
5%  of  Grunsky's  structural  cost,  including  interest  dur- 
ing construction.  This  leaves  us  a  total  of  $1,126,072.50. 

In  the  last  column  we  start  with  defendants'  figures 
again,  with  a  deduction,  first,  for  improper  deductions 
for  operating  expenses,  which  we  have  heretofore  ex- 
plained, amounting  to  $67,483.81 ;  for  depreciation,  $158,- 
305.81;  for  outside  land  rents  improperly  included  in 
income,  amounting  to  $106,957,  making  a  total  of  $332,- 
746.67  and  leaving  a  net  income  of  $951,634.64. 

In  the  first  column,  stating  eight  different  valuations, 
we  lake,  first,  the  supervisors'  estimate  of  $24,124,389. 

Ir.  the  next  column  we  take  Grunsky's  estimate  of 
structures,  $15,076,744;  our  next  item  is  interest  during 
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construction  upon  that  figure  $15,076,744,  which  we  find 
to  be  $753,837;  our  next  item  is  to  add  the  two  dams, 
the  upper  Crystal  Springs  dam  and  the  upper  Pilarcitos 
dam,  which  he  omitted,  amounting  to  $271,000;  the  next 
item  is  contingencies,  $1,400,000,  which  the  supervisors 
did  not  include;  the  next  is  his  value  of  lands  and  water 
rights,  $9,047,645,  making  a  total  of  $26,549,226. 

We  proceed  with  another  valuation  on  Grunsky's  basis. 
We  take  the  first  three  items  as  they  appear  set  forth 
above;  we  then  determine  the  value  of  35,000,000  gallons 
of  water,  at  $40,000  per  million  gallons;  that  makes 
an  addition  to  Grunsky's  figures  of  $383,236;  we  again 
add  his  allowance  for  contingencies  and  omissions,  and 
his  allowance  for  lands  and  water  rights,  giving  us  a 
total  of  $26,932,462. 

The  next  column  is  based  upon  Grunsky's  valuation. 
The  structures  are  worth,  as  before,  $15,076,744;  inter- 
est, $753,837 ;  the  two  dams,  $271,000 ;  the  contingencies, 
$1,400,000;  the  excess  of  water  right  value,  $50,000  per 
second  foot,  or  $1,000  per  miner's  inch  over  that  given 
by  Grunsky  in  his  table,  $1,690,742,  and  that  with  the 
land  and  water  rights  at  his  valuation,  $9,047,645,  gives 
as  an  aggregate,  $28,239,968. 

We  take  the  Alameda  properties  at  Grunsky's  valua- 
tion,— and  that  does  not  include  them  all,  as  your  Honor 
remembers, — at  $5,039,618;  we  take  the  reduction  in  the 
Tuolumne  cost,  if  the  peninsula  system  is  combined  with 
the  Tuolumne,  $21,300,500 — and  upon  that  we  calculate 
interest  at  4y2  per  cent  for  two  and  one-half  years, 
reaching  $2,396,250,  or  a  total  of  $28,999,100.13. 
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We  begin  with  Grunsky  again  and  we  substitute  for 
bis  estimate  of  the  value  of  San  Francisco  land  the  value 
given  by  Baldwin,  of  approximately  $14,000,000.  In 
this  way  we  reach  $36,425,755. 

We  take  Grunsky  again,  taking  the  same  figures  down 
to  and  including  his  real  estate,  the  excess  value  of  the 
peninsula  water  on  the  basis  of  the  saving  of  one  pipe- 
line from  the  Tuolumne,  18,000,000  gallons,  at  $463,851, 
making  a  total  of  $7,629,318,  or  a  total  of  $34,178,544. 

The  next  valuation  is  the  lowest  of  that  of  our  en- 
gineers, $40,000,000. 

Now,  if  your  Honor  will  look  over  that  table,  you 
will  find  that  in  just  one  instance  the  rate  of  interest,  or 
the  rate  of  return,  reaches  5  per  cent.  In  other  words, 
you  must  find  that  the  minimum  valuation  must  obtain, 
that  all  of  the  operating  expenses  which  defendants  ob- 
ject to  must  be  stricken  out,  that  the  income  from  every 
outside  source  must  be  included,  in  order  that  the  net 
income  may  reach  a  fraction  over  5  per  cent. 

We  submit  that  a  rate  of  five  per  cent  allows  complain- 
ant neither  a  fair  nor  an  adequate  return. 


Rate  to  Which  Complainant  is  Entitled. 

This  brings  me  to  the  last  proposition  which  I  desire 
to  present.  I  would  like  to  ask  counsel  on  the  other 
side  before  beginning  whether  there  is  any  testimony  in 
the  record  to  which  he  can  call  my  attention  which  indi- 
cates that  a  rate  of  less  than  six  per  cent,  a  rate  of 
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return  of  less  than  six  per  cent  to  the  stockholders  of 
this  company,  would  be  a  fair  rate. 

Mr.  Haven.  I  do  not  think  there  is  any  testimony  in 
the  record  on  the  subject  at  all  as  to  the  rate  of  return, 
so  far  as  I  know. 

Mr.  McCutchen.  Defendants  state  broadly  that  the 
former  doctrine  that  courts  cannot  interfere  in  cases  of 
this  impression,  as  long  as  some  compensation,  however 
small,  is  produced,  has  given  way  to  the  principle  that 
public-service  corporations  are  entitled  to  a  reasonable 
or  fair  income,  and  the  courts  must  determine  what  is 
fair. 

Private  property  may  not  be  taken  for  public  use 
without  reasonable  compensation.  This  constitutional 
provision  applies  as  well  to  the  property  of  a  public- 
service  corporation  as  to  the  property  of  private  per- 
sons. 

What  is  reasonable  compensation  is  necessarily  a 
judicial  question,  and  one  which  the  courts  must  deter- 
mine. It  has  been  said  that  in  determining  the  validity 
of  an  ordinance  fixing  rates  to  be  collected  by  a  public- 
service  corporation  the  same  considerations  are  involved 
as  would  be  in  a  proceeding  in  eminent  domain  to  take 
the  property  of  the  company.  In  the  latter  case,  the 
company  is  entitled  to  the  value  of  the  property  for  the 
most  available  purpose.  It  is  certainly  logical  to  say 
that  in  the  former  the  rates  must  be  sufficient  to  afford 
a  net  yield  to  the  stockholders  at  least  as  great  as 
their  money  would  return  if  placed  in  some  other  invest- 
ment of  a  similar  nature  with  regard  to  the  risk  attend- 
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ing  it.  If  it  is  unconstitutional  to  take  property 
from  a  corporation  without  payment  of  its  value  for 
the  most  available  purpose — which  means  its  highest 
value — it  is  equally  unconstitutional  to  limit  the  income 
of  the  stockholders  to  a  return  lower  than  their  money 
would  yield  if  otherwise  prudently  invested.  If  the 
stockholders  could  safely  invest  or  lend  at  a  fixed  rate 
of  interest  a  sum  equal  to  the  value  of  their  shares,  it 
is  difficult  to  understand  why  the  rate-fixing  agency 
should  not  be  prevented  from  enforcing  rates  which  will 
not  yield  a  return  equal  to  such  rate  of  interest.  When 
the  public  requires  a  water  company  to  render  service 
to  the  public  at  compensation  fixed  by  the  latter,  the  use 
of  its  property  has  been  taken  by  the  public,  and  reason- 
able compensation  must  be  awarded  for  such  service. 

The  public  cannot,  in  a  proceeding  in  eminent  domain, 
take  private  property  for  less  than  its  full  value,  nor 
should  it,  in  the  exercise  of  its  power  to  regulate  rates, 
take  from  a  public  service  corporation  the  use  of  its 
property  for  less  than  the  full  value  of  such  use. 

The  fixing  of  rates  is  the  exercise  of  the  legislative 
function.  The  fairness  of  a  rate  when  fixed  is  a  judicial 
question. 

The  court  cannot  fix  a  rate  which  the  consumers  are 
to  pay  to  the  water  company.  But,  when  the  fairness 
of  an  established  rate  is  attacked,  it  does  decide  upon 
and  fix  the  lowest  rate  of  return  which,  under  all  the 
circumstances,  the  stockholders  are  entitled  to  receive; 
and  if  the  ordinance  rates  will  not  yield  the  return  upon 
which  the  court  so  determines,  the  rates  fixed  by  the 
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public  agency  will  be  considered  unfair  and  unreason- 
able, and  hence  confiscatory. 

What,  then,  are  reasonable  rates?  In  order  to  arrive 
at  a  conclusion  whether  or  not  a  given  rate  is  reason- 
able or  confiscatory,  the  court  must  of  necessity  arrive 
at  a  standard  or  basis  of  return  to  which  a  private  cor- 
poration selling  water  is  entitled. 

It  has  often  been  said  that  it  is  not  the  province  of 
courts  to  fix  a  rate,  but  that  their  jurisdiction  is  solely 
to  determine  whether  a  fixed  rate  is  reasonable;  but,  as 
has  been  suggested,  in  order  to  arrive  at  a  conclusion 
in  a  given  case,  the  court  must  determine  the  reasonable 
return  to  which  the  company  is  entitled,  and  this  is  noth- 
ing more  nor  less  than  saying  the  reasonable  return  to 
which  the  stockholders  of  the  company  are  entitled.  It 
is  common  knowledge,  to  which  the  court  will  not  close 
its  eyes,  that  the  capital  of  such  corporations  is  contrib- 
uted in  comparatively  small  amounts  by  the  stockholders, 
and,  as  we  have  said,  the  real  question  to  be  determined 
is,  what  is  the  rate  of  return  to  which  the  contributing 
stockholders  are  entitled? 

It  would  seem  not  unreasonable  to  assume  that  the 
stockholders  could  have  invested  their  capital  in  other 
enterprises  upon  which  they  would  have  received  at 
J  east  current  rates  of  interest.  Stocks  of  public  service 
corporations  in  this  state  are  not  considered  of  such 
gilt-edge  character  as  to  induce  people  with  money  to 
invest  in  them,  and  be  content  with  a  rate  of  return  be- 
low current  rates  of  interest.     As  was   said  by   Chief 


312 


Justice  Beatty  in  the  San  Diego  case  the  stockholders 
should  receive  in  dividends 

"at  least  the  lowest  current  rates  of  interest  *  *  * 
on  the  actual  value  of  the  property  necessarily  used 
in  providing  and  distributing  the  water  to  con- 
sumers." 

A  private  corporation,  whose  property  has  been  de- 
voted to  public  use,  occupies  a  position  in  many  respects 
not  nearly  so  desirable  as  the  ordinary  investor.  The 
latter  may  dispose  of  his  property  as  he  sees  fit;  where- 
as the  public  service  corporation,  which  has  acquired 
property  for  a  public  use,  is  prevented  from  disposing 
of  it  so  as  to  relieve  it  from  the  use  with  which  it  has 
become  impressed. 

I  quoted  to  your  Honor  yesterday,  or  two  or  three 
days  ago,  on  another  branch  of  the  case,  an  extract  from 
the  opinion  of  Mr.  Justice  Van  Fleet  in  the  San  Diego 
case,  in  which  he  said  the  company  in  that  case  had  put 
its  property  beyond  its  control,  the  public  had  taken  it. 
And  referring  to  the  stockholders,  or  to  the  men  who 
provided  the  money,  he  said: 

"They  have  expended  their  money  for  the  benefit 
of  others  and  subjected  it  to  the  control  of  others. 
That  money  has,  in  effect,  been  taken  by  the  public ; 
and  the  public,  while  refusing  to  return  that  money, 
cannot  be  heard  to  say  that  it  no  longer  has  need 
for  all  of  it." 

I  have  heretofore  called  the  attention  of  the  court  to 
section  X  of  article  XII  of  the  constitution,  and  to  the 
Pasadena  case,  in  which  it  is  held  that  property,  once 
impressed  with  a  public  use,  continues  to  be  impressed 
with  that  use,  and  may  not  be  relieved  from  it. 
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It  is  apparent,  therefore,  that  the  investor  in  the  stock 
of  a  public  service  corporation  occupies  a  much  more 
disadvantageous  position  than  the  ordinary  investor. 
It  may  be  said  in  answer  that,  in  theory,  the  investment 
of  the  corporation  is  a  permanent  one,  upon  which  it  is 
entitled  to  a  fair  return;  that  the  presumption  is  not 
to  be  indulged  that  the  rate-fixing  agency  will  establish 
anything  less  than  a  fair  return.  In  fact  that  is  the 
argument  made  by  defendants  here.  This  is  only  a 
"beautiful  theory",  however,  as  was  said  by  Chief  Jus- 
tice Beatty  in  the  Oakland  Waterfront  case,  when  speak- 
ing of  another  subject.  It  is  entirely  beyond  the  power 
of  the  legislature  to  release  property  once  impressed 
with  a  public  use  from  its  obligation  to  continue  in  that 
use,  and  this  would  be  so  notwithstanding  municipal 
competition;  and  the  court  will  not  close  its  eyes  to  the 
fact  that  municipal  competition  is  being  agitated  and 
threatened  in  this  municipality.  It  is  also  to  be  remem- 
bered that  there  is  no  restriction  upon  competition  by 
other  private  companies  and  individuals. 

Under  these  conditions,  it  is  certainly  not  unreason- 
able to  say — to  quote  Chief  Justice  Beatty — that  the 
stockholders  are  entitled  to  "at  least  the  lowest  current 
rates  of  interest". 

The  showing  in  this  case  is  that  the  lowest  current 
rate  of  interest  is  six  per  cent. 

There  is  no  word  of  proof  to  the  contrary.  For  all 
purposes  it  stands  in  this  record  as  an  admitted  fact 
that  money  invested  in  enterprises  of  this  character 
should  earn  at  least  six  per  cent.     That  was  the  reason 


314 


I  asked  counsel  on  the  other  side  if  there  was  any  evi- 
dence from  his  side  of  the  case  on  the  question  as  to 
the  rate  of  interest. 

Defendants  seem  to  take  it  for  granted  that  five  per 
cent  is  a  reasonable  return  to  stockholders  of  a  corpora- 
tion like  the  complainant.  This  is,  in  effect,  to  say  that 
five  per  cent  is  all  that  money  invested  in  such  an  enter- 
prise should  earn. 

It  is  respectfully  submitted  that,  in  view  of  all  of  the 
conditions  which  surround  investments  of  this  charac- 
ter, such  a  return  is  unreasonably  low,  and  that  the 
stocks  of  such  corporations  will  not  sell  at  a  figure 
approaching  the  value  of  the  property  of  the  company, 
if  it  is  to  be  the  understood  policy  of  the  courts  that 
an  income  which  will  yield  a  return  of  but  five  per  cent 
on  that  value  is  reasonable  to  the  stockholders.  I  do 
not  say  five  per  cent  upon  the  par  value  of  the  stock 
but  I  say  five  per  cent  upon  the  value  of  the  property 
which  that  stock  represents. 

We  confidently  assert  that  investments  in  stocks  which 
do  not  yield  more  than  five  per  cent  are  not  sought  by 
capital  in  California.  And,  indeed,  we  may  go  further: 
prudent  investors  do  not  invest  their  money  in  stocks 
that  do  not  pay  more  than  that  rate. 

Suppose  the  face  of  the  bonds  of  a  water  company — 
and  I  consider  this  as  apt  an  illustration  as  can  be  made 
— equalled  the  total  value  of  the  property,  and  that  the 
bonds  bore  interest  at  five  per  cent,  does  your  Honor 
think  for  a  moment  that  such  bonds  would  sell  at  par? 
We  apprehend  that  anyone  to  whom  the  question  may  be 


315 


addressed  will  immediately  answer  in  the  negative. 
The  reason  is  plain.  It  is  that  snch  an  investment  would 
not  attract  capital.  Why,  therefore,  should  the  stock  of 
such  a  corporation  whose  dividends  are  limited  to  five 
per  cent,  and  are  liable  at  times  to  be  reduced  far  below 
that  by  the  risks  to  which  the  business  is  subject,  be  con- 
sidered attractive  or  inviting? 

In  Wilcox  v.  Consolidated  Gas  Co.,  the  supreme  court 
of  the  United  States  said : 

"In  an  investment  in  a  gas  company,  such  as  com- 
plainant's, the  risk  is  reduced  almost  to  a  minimum. 
It  is  a  corporation  which,  in  fact,  as  the  court  be- 
low remarks,  monopolizes  the  gas  service  of  the 
largest  city  in  America,  and  is  secure  against  com- 
petition under  the  circumstances  in  which  it  is 
placed,  because  it  is  a  proposition  almost  unthink- 
able that  the  city  of  New  York  would,  for  the  pur- 
poses of  making  competition,  permit  the  streets  of 
the  city  to  be  again  torn  up  in  order  to  allow  the 
mains  of  another  company  to  be  laid  all  through 
them  to  supply  gas  which  the  present  company  can 
adequately  supply.  And,  so  far  as  it  is  given  us  to 
look  into  the  future,  it  seems  as  certain  as  anything 
of  such  a  nature  can  be,  that  the  demand  for  gas 
will  increase,  and,  at  the  reduced  price,  increase  to 
a  considerable  extent.  An  interest  in  such  a  busi- 
ness is  as  near  a  safe  and  secure  investment  as  can 
be  imagined  with  regard  to  any  private  manufac- 
turing business,  although  it  is  recognized  at  the 
same  time  that  there  is  a  possible  element  of  risk, 
even  in  such  a  business.  The  court  below  regarded 
it  as  the  most  favorably  situated  gas  business  in 
America,  and  added  that  all  gas  business  is  in- 
herently subject  to  many  of  the  vicissitudes  of  man- 
ufacturing. Under  the  circumstances,  the  court  held 
that  a  rate  which  would  permit  a  return  of  6  per 
cent  would  be  enough  to  avoid  the  charge  of  con- 
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fiscation,  and  for  the  reason  that  a  return  of  such 
an  amount  was  the  return  ordinarily  sought  and  ob- 
tained on  investments  of  that  degree  of  safety  in 
the  city  of  New  York. 

"Taking  all  the  facts  into  consideration,  we  con- 
cur with  the  court  below  on  this  question,  and  think 
complainant  is  entitled  to  6  per  cent  on  the  fair 
value  of  its  property  devoted  to  the  public  use." 

A  water  company  in  California  does  not  occupy  any 
such  impregnable  position  as,  according  to  the  supreme 
court,  was  occupied  by  the  Consolidated  Gas  Company, 
and  yet  the  court  said  that  that  company  was 

"entitled  to  6  per  cent  on  the  fair  value  of  its 
property  devoted  to  the  public  use". 

If,  by  every  canon  of  interpretation,  this  is  not  the 
equivalent  of  saying  that  anything  less  than  6  per  cent 
would  have  been  unfair  to  the  company,  it  is  difficult 
to  know  what  it  does  mean. 

The  Consolidated  Gas  case  reaches  the  conclusion  that 
6  per  cent  is  a  fair  return,  on  four  grounds: 

(1)  That  no  competition  was  possible  to  reduce  rates, 
and  that  the  return,  therefore,  is  a  permanent  one,  which 
is  the  strongest  element  in  any  investment ; 

(2)  That  the  business  was  practically  free  from  any 
risk; 

(3)  That  the  increase  in  the  use  of  gas  in  many  new 
fields  would  give  increased  revenue  beyond  those  due  to 
mere  increase  in  population; 

(4)  That  6  per  cent  was  the  lowest  current  rate  upon 
similar  investments. 
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Now  let  us  take  these  up  and  compare  them  with  the 
situation  here. 

No  company  can  monopolize  the  business  of  supply- 
ing water  in  any  California  municipality.  All  individ- 
uals and  private  companies,  organized  under  the  laws 
of  this  state  for  the  purpose,  may  enter  the  field.  Mu- 
nicipal corporations  themselves  are  constantly  threaten- 
ing competition.  Such  competition  actually  exists  in 
many  cities. 

And  if  your  Honor  has  followed  the  history  of  water 
supply  in  the  state  of  California  you  can  put  your  hand 
upon  plant  after  plant  that  has  been  entirely  wiped  out 
of  existence  by  municipal  competition.  That  is  a  matter 
that  is  so  well  known  that  it  ought  not  to  require  the 
statement  of  it.  I  have  in  mind  five  water  companies 
that  existed  in  this  state  when  the  new  constitution 
was  adopted  and  those  water  plants  today  are  heaps  of 
junk,  their  owners  have  gone  out  of  business,  and  the 
customers  that  the  works  had  are  being  supplied  by  the 
public.  This  threatened  competition  is  constantly  be- 
fore a  private  company, — before  its  stockholders,  and 
before  all  those  who  contemplate  investments  in  its 
securities.  The  court  found  the  risk  in  the  Consolidated 
Gas  case  to  be  reduced  almost  to  a  minimum,  and  that 
the  company  there  was  secure  against  competition  be- 
cause it  was  a  proposition  almost  unthinkable  that,  to 
make  competition,  New  York  would  permit  its  streets 
to  be  torn  up  to  allow  the  mains  of  another  company  to 
be  laid. 
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And  I  now  come  to  the  second  subdivision: 
According  to  the  court,  there  was  practically  no  ele- 
ment of  risk  in  the  business  of  the  New  York  company. 
It  is  a  fact  of  which  no  proof  is  necessary  that  the 
Spring  Valley  Company  is  operating  in  a  locality  in 
which  it  is  liable  to  suffer  from  ever-impending  risk, — 
I  refer  to  earthquakes.  I  do  not  believe  that  counsel 
will  object  when  I  say  that;  it  was  shown  in  the  1908 
case  that  it  required  an  assessment  of  $840,000  to  repair 
earthquake  damage. 

In  the  absence  of  any  independent  allowance  to  pro- 
vide for  this  risk,  it  is  certainly  not  unreasonable  to  ask 
the  court  to  take  it  into  consideration  in  determining  the 
fair  rate  of  return. 

(3)  In  the  Gas  case  it  was  said  that,  so  far  as  it  was 
given  us  to  look  into  the  future,  it  seems  as  certain  as 
anything  of  such  a  nature  can  be  that  the  demand  for 
gas  will  increase,  and,  at  the  reduced  price,  increase  to 
a  considerable  extent.  The  court  was  there  referring 
to  the  growing  demand  for  gas  for  purposes  other  than 
illuminating, — as,  for  instance,  heating  and  for  the  gen- 
eration of  power,  for  which  purposes,  we  all  know,  and 
the  members  of  the  court  considered  it  as  knowledge 
possessed  by  all,  the  consumption  of  gas  is  constantly 
and  continually  increasing.  In  other  words,  the  court 
was  not  there  considering  demand  due  to  mere  increase 
in  population,  but  demand  due  to  new  purposes  and  new 
uses  in  which  gas  was  being,  and  would  be,  employed; 
whereas,  the  only  increase  in  demand  for  the  product 
of  the  Spring  Valley  Water  Company  will  be  due  to  an 
increase  in  population. 
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(4)  And  lastly:  The  rate  in  the  New  York  case  was 
fixed  at  6  per  cent,  because  that  was  the  current  rate  in 
investments  involving  similar  risks.  If  entitled  to  6  per 
cent  because  that  was  the  current  rate  of  interest,  then 
a  rate  schedule  which  will  yield  less  than  the  current 
rate  of  interest  is  necessarily  inadequate. 

To  quote  again  from  the  Consolidated  Gas  case : 

"  There  is  no  particular  rate  of  compensation 
which  must  in  all  cases  and  in  all  parts  of  the  coun- 
try be  regarded  as  sufficient  for  capital  invested  in 
business  enterprises.  Such  compensation  must  de- 
pend greatly  upon  circumstances  and  locality ;  among 
other  things  the  amount  of  risk  in  the  business  is  a 
most  important  factor  as  well  as  the  locality  where 
the  business  is  conducted  and  the  rate  expected  and 
usually  realized  there  upon  investments  of  a  some- 
what similar  nature  with  regard  to  the  risk  attend- 
ing them.  *  *  *  The  less  risk  the  less  right  to 
any  unusual  returns  upon  the  investments.  One 
who  invests  his  money  in  a  business  of  a  somewhat 
hazardous  character  is  very  properly  held  to  have 
the  right  to  a  larger  return  without  legislative  in- 
terference than  can  be  obtained  from  an  investment 
in  government  bonds  or  other  perfectly  safe  se- 
curity. ' ' 

In  Pennsylvania  Railroad  Co.  v.  Philadelphia  County, 
68  Atl.  676,  the  supreme  court  of  Pennsylvania,  discuss- 
ing a  kindred  question,  said: 

''It  has  been  sometimes  assumed  that  to  be  held 
invalid  the  provisions  of  the  statute  must  be  unrea- 
sonable to  the  extent  of  being  confiscatory  of  the 
corporation's  property  or  rights,  and  this  phrase 
was  used  by  the  court  below.  But  it  is  manifest 
that  it  is  used  in  a  special  and  qualified  sense.  The 
point  of  injustice  is  reached  long  before  that  of 
confiscation,   and  to   make  the  word  'confiscatory' 
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really  appropriate,  it  must  be  read,  not  in  the  sense 
of  producing  actual  confiscation,  but  of  having  an 
inevitable  tendency  thereto.     *     *     *     * 

"It  is  claimed  by  appellant  that  the  presumption 
in  favor  of  the  prescribed  rate  is  very  strong,  and 
the  company  must  clearly  show  that  it  is  so  unjust 
as  to  be  confiscatory.  The  sense  in  which  'confisca- 
tory' must  be  understood  has  been  already  dis- 
cussed. The  court  below  conceded  the  general  rule, 
and  held  that:  'Any  attempt  by  the  legislature  at 
the  regulation  of  charges  is  presumptively  reason- 
able. The  burden  of  demonstrating  its  unreason- 
ableness lies  on  him  who  objects  to  the  regulation 
enacted.'  And,  further:  'Public  service  corpora- 
tions in  Pennsylvania  are  entitled  to  look  for  a  rate 
of  return,  if  their  property  will  earn  it,  not  less 
than  the  legal  rate  of  interest;  and  a  system  of 
charges  that  yields  no  more  income  than  is  fairly 
requisite  to  maintain  the  plant,  pay  fixed  charges 
and  operating  expenses,  provide  a  suitable  sinking 
fund  for  the  payment  of  debts,  and  pay  a  fair  profit 
to  the  owners  of  the  property,  cannot  be  said  to  be 
unreasonable.  Brvmer  v.  Butler  Water  Co.,  179 
Pa.,  331,  36  Atl.,  249,  36  L.  E.  A.  260.'  In  so  hold- 
ing the  court  committed  no  error  of  which  the  appel- 
lant can  complain.     *     *     *     * 

"No  business  man  in  1846,  even  if  now,  went  into 
a  new  and  extensive  venture  of  uncertain  outcome 
without  the  hope  of  more  than  common  interest. 
Because  his  judgment  or  foresight  was  good  is  no 
reason  that  he  should  be  shorn  of  his  profits  in  the 
result.  What  is  a  fair  profit  is  a  complicated  and 
difficult  question ;  but  there  are  certain  elements  that 
are  plainly  to  be  regarded  to  avoid  injustice,  such 
as  the  original  investment,  the  risks  assumed  at  that 
time,  the  returns  as  compared  with  other  enterprises 
as  nearly  similar  as  may  be,  the  cost  of  maintenance 
and  improvement,  the  prospects  of  increase,  and 
the  present  value  in  view  of  the  preceding  elements. 
Injustice  is  done  by  anything  that  fails  to  consider 
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these  and  to  deal  equitably  with  the  private  as  well 
as  the  public  interests  involved." 

And  a  New  York  case,  Trustees  v.  Saratoga  Co.,  107 
N.  Y.  Supp.  341,  states  the  rule  as  follows: 

' '  If  the  court  should  allow  to  these  investors  only 
the  same  or  a  less  return  than  is  obtained  for  a  loan 
upon  approved  security,  no  capital  would  henceforth 
be  advanced  for  these  enterprises,  and  the  public 
would  either  be  deprived  of  their  advantages  or  the 
municipality  would  be  compelled  to  build  for  itself. 
Both  upon  principle  and  necessity,  then,  a  fair  re- 
turn upon  the  value  of  the  property  actually  used  is 
such  a  return  as  shall  be  fair  compensation  for  the 
risk  assumed  by  the  investor  in  permitting  his 
money  to  remain  in  such  an  enterprise.  The  public 
cannot  fairly  question  this  application  of  the  rule, 
and  must  pay  such  rates  as  will  ordinarily  yield 
such  return  to  the  stockholders  of  the  public  service 
corporation.  The  court  is  charged,  not  only  with 
the  duty  of  protecting  the  public  interest,  but  also 
with  a  duty  no  less  solemn  of  protecting  the  prop- 
erty rights  of  those  whose  moneys  are  invested  in 
public  service  corporations." 

There  are  other  cases  cited  in  the  briefs  to  the  same 
point. 

The  opinion  of  Chief  Justice  Beatty  in  the  San  Diego 
case  lays  down  a  safe  and  sane  rule  to  govern  legislative 
bodies  in  the  fixing  of  rates  to  be  collected  by  public 
service  corporations.  It  is  certainly  not  unfair  to  con- 
sumers to  require  them  to  pay  rates  which  will  provide 
for  operating  expenses,  taxes,  depreciation,  and  a  divi- 
dend to  the  stockholders  equal  to  at  least  the  lowest 
current  rates  of  interest  on  the  value  of  the  property; 
and  anything  short  of  this  is  certainly  unfair  and  unrea- 
sonable  to   the   stockholders.     The  consumers  have  no 
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right  to  expect  the  enactment  of  rates  which  will  not 
yield  to  the  stockholders  returns  equal  to  those  they 
would  receive  if  their  money  were  invested  in  other 
enterprises,  or  loaned  at  current  rates.  There  is  no  com- 
mercial, manufacturing  or  industrial  enterprise  which 
capital  will  seek  with  the  expectation  of  receiving  not 
to  exceed  five  per  cent. 

The  city  of  San  Francisco  has  lately  issued  bonds  to 
provide  for  the  acquisition  of  a  municipally-owned  water 
supply.  These  bonds  bear  interest  at  the  rate  of  four 
and  a  half  per  cent  per  annum.  The  credit  of  a  great 
municipality  is  pledged  for  the  payment  of  the  principal 
and  interest.  Is  it  not  unreasonable,  unjust  and  unfair 
to  stockholders  of  a  public  service  corporation  to  limit 
the  return  upon  their  shares  to  a  half  of  one  per  cent 
above  that  which  a  great  municipality  like  San  Francisco 
is  compelled  to  pay,  and  which  it  unqualifiedly  promises 
to  pay,  in  order  to  secure  money  to  make  public  im- 
provements? 

Mr.  Haven.     That  also  is  not  in  the  record. 

Mr.  McCutchen.  Well,  it  is  not  in  the  record,  unless 
the  court  upon  the  argument  which  I  have  made  will  take 
judicial  notice  of  it.  Will  you  admit,  or  rather,  will  you 
deny  that  it  is  the  fact? 

Mr.  Haven.  I  deny  that  anything  which  took  place 
in  1910  should  affect  this  case,  the  testimony  of  which 
refers  to  1904. 

Mr.  McCutchen.  That  is  not  quite  an  answer  to  my 
question,  but  I  will  proceed: 
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The  holder  of  one  of  these  bonds,  assuming  them  to  be 
valid,  runs  absolutely  no  risk,  whereas  the  holder  of 
shares  of  stock  of  a  water  company  is  constantly  sub- 
jected to  very  serious  risks.  The  very  fact  that  rates 
are  to  be  fixed  by  the  public  agency  is  a  risk  operating 
upon  the  mind  of  every  person  who  contemplates  an  in- 
vestment in  shares  of  a  water  company.  As  between  an 
investment  in  the  bonds  of  a  municipality  bearing  four 
and  a  half  per  cent  and  an  investment  in  the  shares  of 
a  water  company,  the  maximum  return  upon  which  is 
five  per  cent,  one  having  money  to  invest  would  not  hesi- 
tate in  selecting  the  bonds  as  against  the  shares  of  stock. 

The  entire  value  of  all  of  San  Francisco's  property, 
real  and  personal,  stands  behind  its  bonds.  Every  dol- 
lar's worth  of  that  property  may  be  forced  by  taxation 
under  the  mandamus  of  this  court  to  contribute  towards 
their  redemption.  It  would  seem  incredible  that  it 
should  require  effort  or  argument  to  convince  anyone 
that  the  value  of  such  security — the  value  of  an  invest- 
ment in  such  security — exceeds  by  much  more  than  one- 
half  of  one  per  cent  the  value  of  an  investment  in  the 
stock  of  this  company  at  the  price  which  it  would  have 
if  the  total  value  of  all  the  company's  property  were 
divided  by  the  total  number  of  shares  outstanding. 

In  the  1908  case,  your  Honor  said : 

"If  it  appears  that  the  rates  will  afford  complain- 
ant a  just  and  reasonable  compensation  for  the 
use  of  its  property,  the  ordinance  is  not  repugnant 
to  the  constitutional  provision  invoked,  because  it 
does  not  deprive  the  complainant  of  anything  what- 
ever. *  *  *  The  rates  are  either  just  and  rea- 
sonable, or  unjust  and  unreasonable  and  that  fact 
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must  be  ascertained  by  this  court  from  its  own  in- 
dependent investigations. ' ' 

It  is  begging  the  question,  therefore,  to  say  that  it  is 
not  the  duty  of  the  court  to  set  the  ordinance  aside,  if 
the  action  of  the  rate-fixing  body  does  not  meet  with  its 
approval,  in  other  words,  that  its  opinion  that  a  higher 
rate  should  have  been  fixed  is  not  the  test.  This  is  the 
only  test  open  to  the  court.  It  must  make  its  own  inde- 
pendent investigation  and  arrive  at  a  conclusion  from 
that  investigation.  If  that  investigation  leads  to  the 
conclusion  that  the  rates  are  not  reasonable,  the  ordi- 
nance should  be  set  aside.  And  that  is  only  another  way 
of  saying  that  if  the  court  finds  the  rates  inadequate,  the 
ordinance  will  be  set  aside.  This  does  not  violate  the 
doctrine  that  courts  cannot  fix  rates.  The  fixing  of 
rates  is  a  legislative  function,  but  when  their  fairness 
is  attacked,  the  question  is  purely  judicial,  and  upon  its 
own  independent  investigation,  the  court  must  deter- 
mine this  question.  What  is  to  guide  it  in  reaching  a 
conclusion?  Surely  not  the  action  of  the  legislative 
body.  When  the  fairness  of  rates  is  attacked,  the  ques- 
tion is  as  equally  a  judicial  one  as  if  the  proceeding  were 
one  by  the  public  in  the  exercise  of  the  right  of  eminent 
domain. 

We  cannot  conceive  that  a  court  of  equity  can  find  that 
the  rate  fixed  is  one  which  it  would  refuse  to  sanction 
if  sitting  as  a  rate-fixing  body,  because  too  low  and 
unfair,  and  yet  determine  that  it  is  not  confiscatory. 

In  the  New  York  Gas  case  it  is  said : 

"Of  course,  there  is  always  a  point  below  which 
a  rate  could  not  be  reduced,  and,  at  the  same  time, 
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permit  the  proper  return  on  the  value  of  the  prop- 
erty; but  it  is  equally  true  that  a  reduction  in  rates 
will  not  always  reduce  the  net  earnings,  but,  on  the 
contrary,  may  increase  them.  The  question  of  how 
much  an  increased  consumption  under  a  less  rate 
will  increase  the  earnings  of  complainant,  if  at  all, 
at  a  cost  not  proportioned  to  the  former  cost,  can 
be  answered  only  by  a  practical  test. ' ' 

And  I  stop  there  to  remark  that  of  course  we  have 
that  practical  test  every  year  because  our  rates  are  fixed 
annually.  The  suggestion  elsewhere  in  the  Consolidated 
Gas  case,  that  the  rates  should  not  be  enjoined  until  there 
was  a  test,  applies  to  an  entirely  different  state  of  facts 
than  that  which  obtains  in  California.  There  the  court 
presumed  there  would  be  no  alteration  of  gas  rates  for 
a  number  of  years  and  if  there  was  a  deficiency  of  re- 
turn in  the  first  year  or  in  the  second  year  it  would  be 
made  up  in  later  years.  With  us  no  such  thing  can 
happen.  According  to  the  rate-fixing  bodies,  a  deficiency 
of  return  in  one  year  can  never  be  made  up  in  a  succeed- 
ing year. 

Quoting  further  from  the  New  York  case: 

"In  such  a  case  as  this, — where  the  other  data 
upon  which  the  computation  of  the  rate  of  return 
must  be  based,  are  from  the  evidence,  so  uncertain, 
and  where  the  margin  between  possible  confiscation 
and  valid  regulation  is  so  narrow,  we  cannot  say 
there  is  no  fair  or  just  doubt  about  the  truth  of  the 
allegation  that  the  rates  are  insufficient." 

This  paragraph  deals  with  the  volume  of  return,  not 
the  rate  of  return.  The  court  said  that  increased  con- 
sumption  at  the  lower   rate  might  yield  the   required 
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revenue.  It  does  not  qualify  the  other  expressions  of 
the  opinion  as  to  the  rate  of  return  to  which  the  com- 
pany is  entitled.  The  doubt  expressed  was  whether  the 
rates  would  not  yield  that  return.  If  it  had  been  clearly 
shown  that  they  would  not  yield  that  return,  even  by  a 
narrow  margin,  they  would  have  been  confiscatory.  The 
test  here  has  been  made.  The  demonstration  has  been 
made. 

If  the  current  rate  of  return  which  will  induce  invest- 
ments of  capital  in  securities  like  the  stock  of  complain- 
ant is  not  the  test  by  which  the  validity  of  the  ordinance 
is  to  be  determined,  the  court  is  left  to  speculate  on  the 
extent  to  which  the  stockholders  may  be  deprived  of  such 
return  before  confiscation  begins.  And  what  is  to  guide 
it  in  such  speculation1?  How  far  may  the  rate  fall  below 
current  rates  of  return  before  confiscation  begins  ?  If  the 
question  is  to  be  left  in  such  a  state  of  uncertainty,  one 
court  may  say  that  a  fraction  of  one  per  cent  will  mean 
confiscation,  and  another  may  hold  that  before  that 
result  is  reached  the  difference  shall  be  shown  to  be 
materially  greater.  No  workable  rule  can  be  laid  down, 
except  the  one  that  holds  that  confiscation  takes  place 
when  the  rates  fail  to  yield  current  rates  of  return. 
Courts  may  differ  on  what  is  the  current  rate  of  return, 
but,  after  determining  what  is  the  current  rate,  they 
cannot  logically  differ  on  the  proposition  that  when  the 
ordinance  rates  are  insufficient  to  yield  such  return  the 
action  of  the  rate-fixing  body  is  confiscatory. 

It  is  due  to  investors,  to  rate-fixing  bodies,  and  to 
courts,  that  a  definite  rule  should  be  established  by  winch 
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the  rate  of  return,  to  which  stockholders  of  public  service 
corporations  are  entitled,  may  be  ascertained.  It  is  a 
reproach  to  the  law  to  say  that  no  principle  can  be  estab- 
lished for  questions  like  this,  in  cases  like  the  one  at  bar. 
It  ought  to  be  possible  to  lay  down  in  advance  a  rule 
in  the  abstract,  just  alike  to  the  investor  and  the  con- 
sumer. That  rule,  we  say,  should  be  the  one  announced 
in  the  Consolidated  Gas  case,  and  in  California  by  the 
chief  justice  in  the  San  Diego  case,  namely,  that  any- 
thing less  than  the  current  rate  of  interest  in  enterprises 
involving  a  similar  risk  would  be  inadequate  and  there- 
fore confiscatory  and  unconstitutional.  The  only  other 
effort  to  define  a  principle  governing  the  rate  of  return 
was  made  by  Judge  Brewer  years  ago,  and  long  since 
rejected,  as  defendants  admit,  which  was  to  the  effect 
that  the  courts  would  give  no  relief  to  an  investor  in 
public  service  enterprises,  if  he  got  any  return  on  his 
investment,  however  small.  We  confidently  assert  that 
the  rule  for  which  we  contend  has  been  settled  by  the 
supreme  court  in  the  Gas  case. 

It  may  be  freely  admitted  that  the  ordinance  is  pre- 
sumed to  be  valid,  but  the  presumption  is  only  prima 
facie.  When  the  question  once  gets  before  the  court, 
the  presumption  must  give  way,  if  the  evidence  adduced 
to  the  court  for  and  against  the  ordinance  shows  the 
return  to  be  unreasonable,  and  this  showing  is  to  be 
made  entirely  aside  from  any  consideration  which  may 
have  influenced  the  rate-fixing  body.  This  was  the  rule 
announced  by  your  Honor  in  the  1908  case,  if  we  inter- 
pret the  opinion  correctly.     How,  then,  can  it  be  said 
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that  the  court  may  not  think  the  rate  as  much  as  should 
have  been  allowed,  but  nevertheless  will  not  set  it  aside? 
When  it  is  shown  that  the  rates  will  not  yield  to  the 
stockholders  the  current  rate  of  interest,  the  presump- 
tion that  the  rate-fixing  body  has  acted  fairly  is  over- 
come. In  the  nature  of  things,  the  complainant,  to  over- 
come the  presumption,  can  not  be  expected  to  show  any- 
thing more. 

The  legislature  has  established  seven  per  cent  as  the 
rate  of  interest  return,  where  a  contract  is  not  fixed. 
For  the  use  of  water  supplied  by  public  service  corpo- 
rations other  than  those  supplying  municipalities,  the 
legislature  has  fixed  a  return  of  not  less  than  six  per 
cent  of  the  value  of  the  property  used  in  rendering  the 
service. 

And  now,  in  order  that  I  may  correct  counsel  with 
reference  to  the  showing  in  this  record  upon  the  subject 
of  interest  I  will  read  from  the  testimony  of  some  of 
the  witnesses.  From  my  examination  of  the  record, 
there  is  nothing  in  it  that  contradicts  or  attempts  to 
contradict  or  qualify  the  testimony  I  shall  quote  on  this 
question;  and  in  determining  what  is  a  fair  rate  to  the 
stockholders  of  this  company  for  the  use  of  its  property, 
your  Honor  will  of  course  rely  upon  the  testimony  found 
in  the  record. 

We  quote  from  page  5851a  of  the  record : 

"The  following  named  persons  having  filed  affi- 
davits on  behalf  of  the  complainant  in  the  said  ac- 
tion No.  13598,  on  the  subjects  hereinafter  men- 
tioned, now,  to  save  time  and  cost  it  is  understood 
and  agreed  between  the  parties  to  these  three  ac- 
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tions  that  said  persons,  if  called,  sworn  and  exam- 
ined on  behalf  of  the  complainant  in  these  actions, 
would  testify  as  stated  after  the  names  of  each,  as 
follows,  to-wit: 

"  Henry  Brunner: — That  he  is  cashier  of  The 
Central  Trust  Company,  a  state  banking  corpora- 
tion, doing  business  in  the  said  San  Francisco ;  that 
he  is,  and  for  the  last  20  years  past  has  been  en- 
gaged in  the  banking  business  in  California,  and  that 
he  is,  and  during  all  of  said  time  has  been,  familiar 
with  the  income  yielded  by  investments  of  large 
amounts  of  capital  in  said  San  Francisco  and  in  said 
state,  and  generally  on  the  Pacific  Coast.  That  the 
usual  and  customary  net  income  from  investments 
of  capital  in  corporations  that  are  judicially  man- 
aged is  not  less  than  7  to  8  per  cent  per  annum. 
That  in  his  opinion,  based  upon  his  knowledge  of 
financial  conditions  in  said  city  and  county  and  in 
said  state,  and  generally  on  the  Pacific  Coast,  and 
based  also  upon  his  said  experience,  a  net  income  of 
less  than  7  to  8  per  cent  per  annum  upon  an  invest- 
ment of  $10,000,000  and  upwards,  in  a  quasi  public 
or  public  utility  corporation,  in  said  city  and  county 
and  in  said  state,  and  generally  on  the  Pacific  Coast, 
would  not  be  a  reasonable  or  fair  return  upon  the 
investment  so  made  by  such  corporation  in  acquir- 
ing or  constructing  its  properties  for  such  quasi 
public  purposes,  and  that  capital  could  not  be  ob- 
tained to  be  put  into  and  be  invested  in  such  invest- 
ments for  acquiring  or  constructing  such  properties 
unless  the  owners  of  such  capital  could  be  reason- 
ably sure  that  such  investments  would  produce  at 
least  7  to  8  per  cent  per  annum." 

The  next  is  D.  W.  Kline,  who  was  at  that  time  the 

cashier  of  the  Crocker- Woolworth  National  Bank.     He 

had  been  for  28  years  engaged  in  the  banking  business 

in  California;  the  witness  states 

"that  he  is  and  was  during  all  said  time  familiar 
with  the  income  yielded  by  the  investments  of  large 
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amounts  of  capital  in  said  San  Francisco  and  in  said 
state,  and  generally  on  the  Pacific  Coast.  That  the 
nsual  and  customary  net  income  from  investments 
of  capital  in  corporations  where  they  are  judiciously 
managed  is  not  less  than  7  per  cent,  per  annum. 
That  in  his  opinion,  based  upon  his  knowledge  of 
financial  conditions  in  said  city  and  county  and  in 
said  state,  and  generally  on  the  Pacific  Coast,  and 
based  also  upon  his  said  experience,  a  net  income  of 
less  than  7  per  cent,  per  annum  upon  an  investment 
of  $10,000,000,  and  upwards,  in  a  quasi  public  or 
public  utility  corporation,  in  said  city  and  county 
and  in  said  state,  and  generally  on  the  Pacific 
Coast,  would  not  be  a  reasonable  or  fair  return 
upon  the  investments  so  made  by  such  corporation 
in  acquiring  or  constructing  its  properties  for  such 
quasi  public  purposes,  and  that  capital  could  not 
be  obtained  to  be  put  into  and  be  invested  in  such 
investments  for  acquiring  or  constructing  such  prop- 
erties unless  the  owners  of  such  capital  could  be 
reasonably  sure  that  said  investments  would  produce 
at  least  7  per  cent,  per  annum." 

The  next  is  George  Tourny,  the  secretary  and  man- 
ager of  the  German  Savings  Bank,  one  of  the  largest 
financial  institutions  of  California.     He  testifies : 

"That  he  is  and  for  the  last  25  years  has  been 
engaged  in  the  banking  business  in  said  San  Fran- 
cisco, and  that  he  is  and  during  all  of  said  time  has 
been  familiar  with  the  income  yielded  by  the  invest- 
ment of  large  amounts  of  capital  in  said  San  Fran- 
cisco, and  in  said  state,  and  generally  on  the  Pacific 
Coast.  That  the  usual  and  customary  net  income 
from  investments  of  capital  in  corporations,  where 
they  are  judiciously  managed,  is  not  less  than  6  per 
cent,  per  annum.  That  in  his  opinion,  based  upon 
his  knowledge  of  financial  conditions  in  said  city 
and  county,  and  in  said  state,  and  generally  on  the 
Pacific  Coast,  and  based  also  upon  his  said  experi- 
ence, a  net  income  of  less  than  6  per  cent,  per  annum 


331 


upon  an  investment  of  $ and  upwards  in  a 

quasi  public  or  public  utility  corporation  in  said  city 
and  county,  and  in  said  state,  and  generally  on  the 
Pacific  Coast,  would  not  be  a  reasonable  or  proper 
return  upon  the  investment  so  made  by  such  cor- 
poration in  acquiring  or  constructing  its  properties 
for  such  quasi  public  purposes,  and  that  capital 
could  not  be  obtained  to  be  put  into  and  be  invested 
in  such  investments  for  acquiring  or  constructing 
such  properties  unless  the  owners  of  such  capital 
could  be  reasonably  sure  that  such  investment  would 
produce  at  least  from  6  to  7  per  cent,  per  annum." 

The  next  is  John  Lloyd,  who  was  the  president  of  the 
bank  of  which  Mr.  Tourny  was  secretary.     He  says : 

"That  the  usual  and  customary  net  income  from 
investments  of  capital  in  corporations  where  they 
are  judiciously  managed  is  not  less  than  6  per  cent, 
per  annum.  That  in  his  opinion,  based  upon  his 
knowledge  of  financial  conditions  in  said  city  and 
county,  and  in  said  state,  and  generally  on  the  Pa- 
cific Coast,  and  based  also  upon  his  said  experience, 
a  net  income  of  less  than  6  per  cent,  per  annum 
upon  an  investment  of  $10,000,000  and  upwards  in 
a  quasi  public  or  public  utility  corporation  in  said 
city  and  county,  and  in  said  state,  and  generally  on 
the  Pacific  Coast,  would  not  be  a  reasonable  or 
fair  return  upon  the  investment  so  made  by  such 
corporation  in  acquiring  or  constructing  its  proper- 
ties for  such  quasi  public  purposes,  and  that  capital 
could  not  be  obtained  to  be  put  into  and  be  invested 
in  such  investments  for  acquiring  or  constructing 
such  properties  unless  the  owners  of  such  capital 
could  be  reasonably  sure  that  said  investment  would 
produce  at  least  from  6  to  7  per  cent,  per  annum." 

The  next  is  Frederick  W.  Zefle,  the  president  of  the 
Mercantile  Trust  Company  of  San  Francisco,  who  testi- 
fies as  follows: 
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"That  he  was  for  five  years  engaged  in  the  bank- 
ing business  in  said  San  Francisco,  and  that  he  is 
and  during  all  of  said  time  has  been  familiar  with 
the  income  yielded  by  investments  of  large  amounts 
of  capital  in  said  San  Francisco  and  in  said  state, 
and  generally  on  the  Pacific  Coast.  That  the  usual 
and  customary  net  income  from  investments  of  capi- 
tal in  corporations  where  they  are  judiciously  man- 
aged is  not  less  than  6  per  cent,  per  annum.  That 
in  his  opinion,  based  upon  his  knowledge  of  financial 
conditions  in  said  city  and  county,  and  in  said  state, 
and  generally  on  the  Pacific  Coast,  and  based  also 
upon  his  said  experience,  a  net  income  of  less  than 
6  per  cent,  per  annum  upon  an  investment  of  $10,- 
000,000  and  upwards  in  a  quasi  public  or  public 
utility  corporation  in  said  city  and  county,  and  in 
said  state,  and  generally  on  the  Pacific  Coast,  would 
not  be  a  reasonable  or  fair  return  upon  the  invest- 
ment so  made  by  such  corporation  in  acquiring  or 
constructing  the  properties  for  such  quasi  public 
purposes,  and  that  capital  could  not  be  obtained  to 
be  put  into  and  be  invested  in  such  investments  for 
acquiring  or  constructing  such  properties  unless  the 
owners  of  such  properties  could  be  reasonably  sure 
that  said  investment  would  produce  at  least  6  per 
cent,  per  annum." 


The  next  is  F.  L.  Lipman,  who  was  at  that  time  the 
cashier  of  the  Wells,  Fargo  National  Bank  and  who  is 
now  the  vice-president  of  the  Wells,  Fargo  Nevada 
National  Bank.     He  says: 

"That  he  is  and  during  all  of  said  time  has  been 
familiar  with  the  income  yielded  by  investments  of 
large  amounts  of  capital  in  said  San  Francisco  and 
in  this  state,  and  generally  on  the  Pacific  Coast. 
That  the  usual  and  customary  net  income  from  in- 
vestments of  capital  in  corporations  where  they  are 
judiciously  managed  is  6  to  8  per  cent,  per  annum. 
That  in  his  opinion,  based  upon  his  knowledge  of 
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financial  conditions  in  said  city  and  county,  and  in 
said  state,  and  generally  on  the  Pacific  Coast,  and 
based  also  upon  his  said  experience,  a  net  income  of 
less  than  6  to  8  per  cent,  per  annum  upon  an  in- 
vestment of  $10,000,000  and  upwards,  in  a  quasi 
public  or  public  utility  corporation  in  said  city  and 
county,  and  in  said  state,  and  generally  on  the  Pa- 
cific Coast,  would  not  be  a  reasonable  or  fair  return 
upon  the  investment  so  made  by  such  corporation  in 
acquiring  or  constructing  its  properties  for  such 
quasi  public  purposes,  and  that  capital  could  not  be 
obtained  to  be  put  into  and  be  invested  in  such  in- 
vestments for  acquiring  or  constructing  such  prop- 
erties unless  the  owners  of  such  capital  could  be 
reasonably  sure  that  such  investments  would  pro- 
duce at  least  6  to  8  per  cent,  per  annum." 

The  next  is  Isaias  W.  Hellman,  the  president  of  the 
Nevada  National  Bank  and  now  the  president  of  the 
Wells,  Fargo  Nevada  National  Bank, — and  your  Honor 
knows  his  name  so  well  that  you  know  that  he  is  identi- 
fied with  other  large  financial  institutions.  He  makes 
the  rate  still  higher ;  I  think  he  puts  it  as  a  minimum  at 
7  per  cent. 

The  next  is  Daniel  Meyer,  a  private  banker  and  a 
man  of  very  high  standing  in  the  financial  world  here; 
he  puts  it  at  least  6  per  cent  per  annum. 

The  next  is  George  A.  Moore,  the  president  of  the 
Pacific  Mutual  Life  Insurance  Company,  the  largest  life 
insurance  company  that  has  ever  been  organized  in  the 
state  of  California,  or  on  this  coast,  and  he  puts  it  at 
least  6  per  cent  per  annum. 

The  next  is  John  Perry,  Jr.,  who  was  for  many  years 
a  prominent  broker;  he  states 
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"that  in  his  opinion,  based  upon  his  knowledge  of 
financial  conditions  in  said  city  and  county,  and  in 
said  state,  and  based  also  upon  his  said  experience, 
a  net  income  of  less  than  6  per  cent,  per  annum  upon 
an  investment  of  $10,000,000  and  upwards,  in  a 
quasi  public  or  public  utility  corporation  in  said 
city  and  county,  and  in  said  state,  and  generally 
on  the  Pacific  Coast,  would  not  be  a  reasonable  or 
fair  return  upon  the  investments  so  made  by  such 
corporation  in  acquiring  or  constructing  its  proper- 
ties for  such  quasi  public  purposes,  and  that  capital 
could  not  be  obtained  to  be  put  into  and  be  invested 
in  such  investments  for  acquiring  or  constructing 
such  properties  unless  the  owners  of  such  capital 
could  be  reasonably  sure  that  investments  would 
produce  at  least  6  per  cent,  per  annum.  That  in 
his  opinion,  based  upon  his  knowledge  and  experi- 
ence as  such  broker,  the  present  selling  price  of  the 
capital  stock  of  the  complainant,  the  Spring  Valley 
Water  Company  (capitalized  at  $28,000,000),  to  wit, 
about  $40.50  per  share,  (with  slight  variations  at 
times)  is  caused  by  the  attempted  cut  in  water  rates 
purporting  in  the  last  few  years  to  be  made  by  the 
board  of  supervisors  of  said  city  and  county  in 
alleged  ordinances  establishing  rates,  and  that  such 
price  is  based  upon  such  facts  and  not  upon  the 
values  of  the  properties  of  the  complainant  in  use 
in  supplying  water  to  said  city  and  county,  and  its 
inhabitants. ' ' 

The  next  is  Jacob  Barth,  who  is  also  a  very  prominent 
broker;  he  says  that  the  rate  of  interest  in  his  opinion 
should  not  be  less  than  7  per  cent  in  order  to  induce 
capital  to  enter  the  enterprise. 

And  the  next  is  Charles  Sutro,  who  is  also  a  promi- 
nent broker.     He  makes  the  same  statement,  7  per  cent. 

Defendants'  only  justification  for  taking  five  per  cent 
as  the  assumed  rate  of  return  to  which  the  stockholders 
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of  complainant  were  entitled  is  the  portion  of  your  Hon- 
or's opinion  in  the  1908  case,  in  which  you  said  that  five 
per  cent  was  neither  unreasonable  nor  confiscatory. 
Wherever  the  opinion  seems  to  be  against  them,  defend- 
ants industriously  suggest  that  it  was  rendered  on  an 
interlocutory  application,  and  is  not  binding  so  far  as 
any  of  its  findings  or  statements  of  fact  are  concerned. 
It  is  a  poor  rule  that  does  not  work  both  ways.  We 
confidently  assert  that  your  Honor  does  not  feel  your- 
self bound  here  by  that  portion  of  the  opinion.  In  the 
nature  of  things,  you  will  find  what  was  the  current  rate 
of  interest,  just  as  Judge  Hough  and  the  supreme  court 
did  in  the  Gas  case,  and  just  as  Chief  Justice  Beatty 
would  have  done,  or  the  lower  court  would  have  done  if 
the  doctrine  of  Chief  Justice  Beatty  had  prevailed  in  the 
San  Diego  case.  You  will,  of  course,  find  that  from  the 
case  and  from  the  record  as  made  here.  And  we  insist 
that  upon  that  issue  the  showing  is  overwhelming  that 
the  very  lowest  current  rate  was  six  per  cent.  There  is 
indeed  no  showing  to  the  contrary. 

It  is  quite  apparent,  therefore,  why  defendants  rest 
their  whole  case  on  this  subject  upon  your  Honor's  opin- 
ion in  the  1908  case,  where  you  said  in  effect  that  a  lower 
rate  than  five  per  cent  was  confiscatory.  That  is  a  far 
cry  from  finding  it  was  fair  and  adequate.  It  is  far 
from  a  finding  that  it  was  the  current  rate,  and  particu- 
larly is  it  far  from  finding  it  was  the  current  rate  in 
1903,  1904  and  1905. 

Counsel  has  just  reminded  me  that  we  are  not  dealing 
with   conditions   that   existed  in   1908,   we   are  dealing 
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with  conditions  that  existed  in  1903  and  1904  and  1905 ; 
and  even  though  your  Honor's  opinion  might  lend  sup- 
port to  him  under  some  circumstances,  that  was  an  opin- 
ion which  applied  to  1908  and  to  an  application  for  pre- 
liminary injunction.  This  is  a  final  hearing,  and  what  is 
a  fair  rate  of  return  is  a  fact  to  be  found  from  the  evi- 
dence adduced. 

It  is  extremely  doubtful  whether  a  return  limited  to 
the  current  rate  of  interest  is  in  any  sense  a  fair  one 
to  the  stockholders.  The  men  whose  funds  are  invested 
in  this  enterprise  are  doing  something  more  than  con- 
tributing the  money  necessary  to  acquire  the  property. 
They  are  carrying  on  a  business  that  is  necessarily  in- 
volved in  rendering  the  service  which  San  Francisco  and 
her  citizens  are  receiving,  and  for  carrying  on  that  busi- 
ness they  are  fairly,  and  by  all  the  rules  of  economics 
bearing  upon  the  subject,  entitled  to  be  compensated. 
A  merchant  who  makes  an  investment  to  enable  him 
to  carry  on  his  business,  and  who  devotes  his  time  to  it, 
would  not  enter  upon  it  if  he  did  not  expect  to  make 
more  than  current  rates  of  interest  on  his  invested  capi- 
tal. He  could  get  that  by  making  an  investment  and 
being  free  to  devote  his  time,  his  earning  power  as  dis- 
tinct from  the  earning  power  of  his  money,  to  some 
other  business.  In  the  mercantile  business  the  merchant 
employs  his  time  as  well  as  his  money  and  it  would  be 
altogether  illogical  to  say  that  the  receipt  of  current  in- 
terest on  his  capital  would  be  fair  remuneration  for  both. 
The  same  principle  would  seem  to  inevitably  apply  here 
in  determining  the  value  of  the  service  to  the  consumer. 
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It  has  required  capital  and,  in  addition,  the  carrying  on 
of  a  business  to  render  the  service.  Defendants'  conten- 
tion is  that  it  is  quite  fair  to  allow  us  for  the  former 
less  than  its  current  value,  and  for  the  latter,  nothing 
at  all.  They  would  limit  us  to  an  income  falling  far 
short  of  current  rates  for  the  use  of  money,  saying  to  us 
at  the  same  time  that  if  misfortune  overtakes  us  in  the 
conduct  of  our  business,  or,  if  we  make  mistakes,  we  are 
but  suffering  from  the  same  risks  that  any  private  in- 
vestor assumes,  and  that  we  cannot  expect  the  rate- 
payers to  protect  us  against  these  risks.  And  I  will  go 
far  enough  out  of  the  record  to  recall  to  your  Honor  that 
that  doctrine  was  proclaimed  by  the  then  mayor  of  San 
Francisco  when  he  stood  at  the  bar  before  you  in  the 
1908  case. 

It  is  true  they  intimate  we  are  entitled  to  have  appre- 
ciation considered,  but  seem  to  forget  that  that  appre- 
ciation, if  it  has  come  about,  is  just  as  much  capital  as 
the  dollars  originally  invested.  The  point  we  are  making 
is  that  the  value  of  the  service  is  to  be  determined  by  the 
fact  that  its  rendition  requires  both  capital  and  the  carry- 
ing on  of  a  business.  Both — that  is  to  say  the  capital 
employed  and  the  carrying  on  of  a  business — must  be  con- 
sidered, and  each  must  be  given  its  proper  weight,  in  de- 
termining the  value  of  the  service.  If  the  capital  should 
shrink,  the  company,  on  defendants'  theory,  would  be 
well  cared  for  by  allowing  it  less  than  the  current  value 
of  money  without  in  any  wise  compensating  for  carry- 
ing on  the  business  necessary  to  render  the  service. 
The  statement  of  this  rule  would  seem  to  demonstrate 
not  only  its  unfairness  from  every  point  of  view,  but  its 
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unsoundness  as  well.  It  may  be  thought  that  salaries 
to  the  agents  of  the  corporation  engaged  in  carrying  out 
its  purposes  constitute  compensation  for  conducting  the 
business  in  the  sense  in  which  I  have  used  the  expression. 
That,  however,  would  seem  to  be  so  lacking  in  force  that 
I  shall  not  take  the  time  to  discuss  it.  It  may  be  asked — 
what  is  the  percentage  which  is  to  be  added  to  cover  this 
element  of  the  service?  I  candidly  admit  that  it  is 
difficult  to  define  it  in  percentage,  but  it  is  an  important 
circumstance  to  be  taken  into  consideration  in  deter- 
mining how  much  above  current  rates  for  capital,  as 
such,  should  be  allowed  to  a  corporation  conducting  a 
business  of  this  nature. 


